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THE TRAVELERS 


THE TRAVELERS INSURANCE COMPANY 
THE TRAVELERS INDEMNITY COMPANY 
THE TRAVELERS FIRE INSURANCE COMPANY 


HARTFORD CONNECTICUT 


Home of the largest multiple-line insurance organization 


in the United States. » » » » » 


Since its establishment seventy years ago, The Travelers 


organization has distributed among its policyholders and 


their beneficiaries policy benefits amounting to more than 


one and one-quarter billion dollars. » » » 
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A Company’s Corporate Represen- 
tationIs TooInterwoven with Legal 
Matters to be Allowed Out from 
under the Eye of the Company’s 
Lawyer. 


THE CORPORATION TRUST COMPANY 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
1S EXCHANGE PLACE. JERSEY CITY 
100 W TENTH ST. WILMINGTON DEL. 


Detroit, Dime Sav. Bank Bidg. 
Atlanta, Healey Bidg Dover, Del., 30 Dower Green 
Baltimore, 10 Light St Kansas City, 926 Grand Ave. 
(The Corporation Trust Incorporated) Los Angeles, Security Bidg 
Boston, Atlantic Nat’! Bk. Bidg Minneapolis, Security Bldg. 
(The Corporation Trust, Incorporated) Philadelphia, Fidelity-Phila. Tr. Bidg 
Buffalo, Ellicott Sq. Bldg Pittsburgh, Oliver Bidg 
Chicago, 208 S. La Salle St Portland, Me., 443 Congress St 
Cincinnati, Carew Tower San Francisco, Mills Bldg 
Cleveland, Union Trust Bldg Seattle, Exchange Bidg 
Dallas, Republic Bank Bidg St. Louis, 415 Pine St 
Washington, Munsey Bidg. 


Albany, 180 State St 


There are taxes—changes in tax bases, new taxes, 
new reports or returns under old taxes, erroneous or 
doubtful assessments, tax notices, tax bills—all need- 
ing the judgment of a lawyer. There are new laws 
or amendments to old laws—changing the require- 
ments of corporations or imposing new requirements 
—that need study by a lawyer. And there are legal 
actions and their ramifications—summonses, garnish- 
ments, court orders—that only a lawyer knows how 
to handle best. 


When a corporation is qualified as foreign in any 
state and one of its business employes is named as 
corporate representative all such matters get a lay- 
man’s attention influenced by layman opinion on im- 
portance and method of handling. When, on the 
other hand, the corporate representation is placed 
in the hands of The Corporation Trust Company it 
is as though the attorney’s own law clerk were named. 
All the important matters regarding taxes, reports, 
legal process, etc., are kept directly under the attor- 
ney’s eye. 


The Corporation Trust Company's methods of han- 
dling corporation matters exclusively under direction 
and instruction of attorneys are modeled on and 
maintained as those of a law clerk—a law clerk ex- 
perienced in corporate matters to an extent no 
individual could be, and capable of acting for you in 
any state of the Union as no individual possibly could 
do, yet a law clerk in essence just the same. 
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THE LIFE WORK OF AN EXPERT 


Hughes Federal Practice Jurisdiction & Procedure 
Civil and Criminal With Forms 


11 Volumes of Text 


Wm. J. Hughes is the Government's recognized expert on Federal 
Practice and in this work offers a clear and simplified exposition of 
both the Procedural and Jurisdictional problems which present them- 
selves. 


Special attention has been devoted to the intricate questions in- 
volving concurrent jurisdiction of State and Federal Courts and the 
removal or remand of cases to the proper tribunal. 


5 Volumes of Forms 


A comprehensive collection of Forms, contained in the last five vol- 
umes, is a most important feature of the set. These Forms are drawn 
from the records of adjudicated cases and have had the test of 
scrutiny by court and counsel. 


Kept to Date by Pocket Parts 


The Authoritative Work on Federal Practice 
By a Master of the Subject 


West Publishing Co. Saint Paul, Minn. 
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President Loftin Announces Mem- 
bership of Important New Special 
Committee 


p* SIDENT TIN on Nov. 4 
announced tl 


mnel ot the re 
ently created 


LO] 


Special Committee t 


Federal Legislation and Policies 


Study 
\ffecting the Rights and Liberties 


American Citizet1 


This Committe created by the 
itive ( mittee of the American 
\ssociation pursuant to a resolution 
ed at the Annual Meeting at Mil 

uke¢ In announcing the appoint 

ents, President Loftin said: 

Pursuant to authority vested in me 
the Executive Committee, I have 

esignated the Committee as ‘Special 
ommittee to Study Federal Legislation 
Policies as Affecting the Rights 

1 Liberties of American Citizens,’ 

1 fixed the number of the Committee 

seven 

{ have endeav to find able out 

tanding lawyers, thout regard to 


their political affiliations, to serve on 


om both the Bar 


who 


s Committee, in wl 
nd the his. } aw See 
1d the public have conhdence, 
expressed themselves 


the questions to be considered, and 


ive not publicly 


) will proceed in a calm, dispassion- 


e and competent manner to their study 


report 


| have been fortunate in securing 


* consent of outstanding members of 


thet: 


rive 





time to this work, and it is with satis- 
faction that I announce the personnel 
1f the Committee as follows: 
“Clarence E,. Martin of Martinsburg, 
West Virginia, President of the Ameri 
can Bar Association in 1932-1933, Chair- 


William D. Mitchell of New York 


man ; 

City, former Solicitor General and 
later Attorney General of the United 
States; George Wharton Pepper of 


United States 


Senator from Pennsylvania; George L. 


Philadelphia, former 


Buist of Charleston, South Carolina, 
member of the General Council of the 
\ssociation from that state, and author 
of the resolution calling for the appoint- 
ment of this committee; Chas. P. Taft, 
II, of Cincinnati, son of ex-President 
Taft and leader in the Cincinnati Re- 
form Movement; Dr. John D. Clark of 
Cheyenne, Wyoming, lawyer, economist 
and university professor; and Owen D. 
Young of New York City, lawyer and 
industrialist.” 

The resolution calling for the crea- 
tion of the Special Committee was 
passed by the Association on August 31, 
on recommendation of the Executive 
Committee, and reads as follows: 

““Whereas, the rapid development in 
recent months of novel legislative and 


Federal 


Government, affecting the rights and 


governmental trends in the 
liberties of American citizens and our 
constitutional form of government, has 
resulted in a great diversity of opinion 


throughout the United States as to the 
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effect of these theories, and the ques 
tions involved hold a deep and peculiar 
interest for the bar of this country; 

“And Whereas, the people of this 
country, at all such times, look to the 
bar for advice and guidance in such a 
crisis; 

“Now, Therefore, Be It Resolved: 

“That the 
mends that the Executive 
create a special committee to study the 


General Council recom- 


Committee 


effect of recent developments in national 
legislation and governmental policies, 
as affecting the rights and liberties of 
American citizens and the maintenance 
of the furnished by the 
United States Constitution; and that 


guarantees 


such committee report its findings to the 
Executive Committee, and that the Ex- 
ecutive Committee report the same, to- 
gether with its comments thereon, at 
the next meeting of the American Bar 
Association.” 

The Special Committee’s report will 
certainly be one of the most important 
documents to be submitted to the next 
Annual Meeting. 


St. Louis Bar Association Takes 
Unusual Step to Uphold Law 
HE St. Bar 
cently took the unusual step of offer- 


Louis Asociation re- 
ing a reward for the arrest and convic- 
tion of certain persons guilty of assault 
Prosecuting Attorney of St. 
We are indebted to Mr. 


on the 
Louis County. 


PECAN WIE TE Re GAN, FH 






































































AMERICAN Bar ASSOCIATION JOURNAL 





Kenneth Teasdale, President of that 
Association, for the following details: 

“On October 9, 1934, Hon. Arthur 
C. Anderson, Prosecuting Attorney of 
St. Louis County, reported that while 
driving home about 2 A. M., after con- 
ferring with witnesses for the prosecu- 
tion in a pending kidnaping case, he 
was intentionally forced off the road by 
another machine occupied by three un- 
identified men, his car striking a tele- 
phone pole. He suffered a fractured 
leg and severe cuts and bruises. 

“Upon receipt of this information the 
Executive Committee of the St. Louis 
Bar Association passed a_ resolution 
authorizing the appointment of a spe- 
cial committee, as follows, to investi- 
gate this assault: Former Circuit Judge 
Arthur V. Lashly of St. Louis County ; 
Arthur J. Freund, former Police Com- 
missioner of St. Louis; Daniel Bartlett, 
former Police Commissioner of St. 
Louis. 

“This committee, after its investiga 
tion, reported to our Executive Com- 
mittee that Anderson was the victim of 
‘a deliberate and premeditated attack.’ 
The Executive Committee received the 
special committee’s report with approval 
and concluded to call on the State and 
national authorities, as well as the law 
enforcement agencies of the City and 
County of St. Louis, for ‘prompt and 
aggressive action’ to punish Anderson’s 
assailants. U. S. Attorney General 
Cummings felt that the Department of 
Justice could not enter the investiga- 
tion because the facts in the case did 
not indicate that there was any violation 
of Federal statutes. We also called 
upon the Governor, Attorney General 
of Missouri, Circuit Attorney of St. 
Louis, and the Metropolitan Police ot 
St. Louis, all of whom pledged every 
aid and assistance. 

“The Executive 
adopted a resolution calling on mem- 
bers of the Association to contribute 
to a ‘reward fund.’ Non-members’ con- 
tributions were also welcomed. As the 
matter now stands, we have posted a 
reward of $2850 for information lead 
ing to the arrest and conviction of the 
person or persons implicated in the as- 
sault.” 


Committee also 


American Bar Association's Dele- 
gation to Washington Crime 


Conference 
HE American Bar Association will 
be officially represented at the Crime 
Conference to be held in Washington, 
Dec. 10-13, by a delegation of seventeen 
members, headed by Hon. Scott M. 
Loftin, President of the Association. 
The delegation was named by President 
Loftin in response to a communication 


from Attorney General Cummings in- 
viting the Association to participate in 
the Conference. The members are as 
follows: 

Hon. Earle W. Evans, Wichita, Kan- 
sas, immediate past President. 

Hon. Clarence E. Martin, Martins- 
burg, W. Va., former President, Chair- 
man of the Committee 
pointed to cooperate in the holding of 
the Crime Conference, and the follow- 
ing members of that Special Commit- 
tee: Philip J. Wickser, Buffalo, N. Y.; 
Will Shafroth, Chicago, Ill.; Joseph F. 
O’Connell, Boston, Mass.; Dean Albert 
J. Harno, University of Illinois. 

Rollin M. Perkins, Iowa City, 
Vice-Chairman of the Section on Crim- 
inal Law; Henry W. Toll, Denver, Col., 
Secretary of the Section on Criminal 
Law, and the following members of the 
Council of the Section: Oscar Hallam, 
St. Paul, Minn.; George A. Bowman, 
Milwaukee, Wis.; Louis S. Cohane, De- 
troit, Mich.; J. Weston Allen, Boston, 
Mass.; James J. Robinson, Bloomington, 
Ind. 

Charles E. Clark, Dean of Yale Law 
School, New Haven, Conn.; William 
Draper Lewis, Director of American 
Law Institute, Philadelphia, Pa.; Floyd 
E. Thompson, Chairman of Associa- 
tion’s Committee on Code of Criminal 
Procedure, Chicago, IIl. 


Special ap- 


la., 


California Acts on Constitutional 
Amendments Providing for Ap- 
poiniment of Judges, State 
Department of Justice, 
and Criminal Pro- 


cedure Changes 


ye constitutional amendments, 
widely advertised as initiative pro- 
posals to curb crime, were voted on by 
the people of California at the recent 
election in that state. The first of these, 
which was presented to the electorate 
under the title “Selection of Judges and 
Confirmation by Vote of the People” 
probably passed by a close margin, but 
the official figures were not available 
when the JoURNAL went to press. 

The other three amendments, 
providing for the coordination of all 
law enforcement agencies under the 
direction of the Attorney General, simi- 
lar in its main features to the recom- 
mendation recently passed by the 
American Bar Association, another 
permitting comment on the evidence by 
the court and giving both court and 
prosecutor the right to comment on the 
defendant’s failure to testify, and a 
third allowing a plea of guilty before 
the committing magistrate, were all 


one 


passed by very large 
almost two to one. 

A further 
people of Los Angeles County t 


amendment, 
to vote on a slightly different 
in regard to the selection of 
perior court judges seems to ha 
defeated. 

The 


selection 


amendment relating t 


applies automatically 
seven justices of the oupremc 
and the eighteen judges of the 
Courts of Appeals, and it may 
to apply to the Superior Court 

in any county by the vote of the peopl 
of that county. It provides that 
ever a the 
shall have power to appoint to the 
fice, subject to confirmation by a |} 
consisting of the Chief Justice 
Supreme Court, the 
of the District 
the district in 
curs, (the Presiding 
served longest as such 
District Courts of Appeal in case of tl 
appointment of a f the Su 
preme Court) and the 
eral. Such appointee then 
the next ii 
name appears without opposition on the 
ballot and the question is presented t 
the voters “Shall Judge 
to the 


vacancy occurs, Goverr 


Presiding Justice 
Court of ' 
the 
Justice who 
upon any of 


Appeal S 


which vacancy 


Justice oI 
Att ney Gen- 


serves 


general election, when 


—be elected 
office for the 

They 
If the majority of those voting 
upon the 


term expiring 


vote “yes” 


ees: may 
“no.” 
vote the judge 
same term of 
if the majority 
vacancy to be filled by 
the way which has been stated. Any 
judge holding a position affected by 
the amendment or any judge hereafter 
elected to fill position may, at 
the end of his term of office, become a 
candidate to Other- 
wise, the Governor nominates the can- 
didate subject to confirmation by the 
board and his name appears on the bal- 
lot in the same manner as though he 
had been 

elected, and 
record for 

the passage of this amendment, the s 


“yes enters 


nt 


office as at present, 


vote “no” there is 


appointment 


such a 


succeed himself. 


previously appointed 
was running 


reelection As 


against 
a result 
which has 


called Commonwealth Plan 


been discussed for a number of years 
will now have a definite trial. 

The amendment bringing the law en 
forcement agencies of the state unde: 
the direct supervision of the Attorney 
General, is discussed in an article in 
this issue by Judge W. A. Beasley, wh: 
was active in securing its adoption, and 
will not be further commented on here 

Amendment No. 5, two 
parts, the first of which permits the 
judge or the district attorney to com- 
ment to the jury upon the fact that a 
defendant in a criminal fails to 


consists of 


case 








Sie ee Re tes 


Pegs 


ie ee 
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witness stand in his own de- 
1 the second of which permits 
to comment on the evidence 


e ol the tr il. The first of 
visions is included in the 
aw Recommendations passed 
American Bar Association at 
ee, and the second provision is 


ned in the American Law In- 
ode ( Sec 325). The other 
ent which was passed permits 
lant charged with the commis- 
1 felony to plead guilty before 
nitting magistrate. This pro 
much more expeditious method 
ling cases where the accused 
to enter a plea of guilty. 
lection returns further showed 
Los Angeles County 17 out of 
8 judges endorsed by the Los An- 
Bar Association elected. 
ext of the amendment in refer- 
the method of choosing judges 


were 


llows: 
Sec. 26. Within thirty days before 
August next pre- 


of his term, any 


xteenth day of 
g the expiration 
e of the Supreme Court, justice 
Appeal, or judge 
in any county the 


District Court ot 
superior court 
rs of which have adopted provi 
applicable to the 


of this section as 


or judges of the superior court 
county in the manner herein- 
provided, may file with the officer 
rged with the duty of certifying 


nations for publication in the offi 
candidacy 
election to succeed himself. If he 
s not file such declaration the Gov- 
r must nominate a suitable person 
he office before the sixteenth day 
filing such nomina- 


ballot a declaration of 


t 
September, by 
1 with the officer charged with said 
of certifying nominations. 
either event, the name of such 
lidate shall be placed upon the bal 
for the ensuing general election in 


November in substantially the follow- 


g torm: 


(title of office) 
(Yes) 


(name) ( No) 
be elected to the office for the term 





Shall 


expiring January 


No name shall be placed upon the 
llot as a candidate for any of said 
licial offices except that of a person 
declaring or so nominated. If a ma- 
rity of the electors voting upon such 
undidacy vote ‘yes,’ such person shall 
» elected to said office. If a majority 
f those voting thereon vote ‘no,’ he 


shall not be elected, and may not there- 












after be appointed to fill any vacancy in 
that court, but may be nominated and 
elected thereto as hereinbefore pro- 
vided. 

“Whenever a vacancy shall occur in 
any judicial office above named, by rea- 
son of the failure of a candidate to be 
elected or otherwise, the Governor 
shall appoint a suitable person to fill 
the vacancy. An incumbent of any 
such judicial office serving a term by 
appointment of the Governor shall hold 
office until the first Monday after the 
first day of January following the gen- 
eral election next after his appointment, 
yr until the qualification of any nominee 
who may have been elected to said of- 
fice prior to that time. 

“No such nomination or appointment 
by the Governor shall be effective un- 
less there be filed with the Secretary of 
State a written confirmation of such 
nomination or appointment signed by a 
majority of the three officials herein 
designated as the commission on qualifi- 
cations. The commission on qualifica- 
tions shall consist of (1) the Chief 
Justice of the Supreme Court, or, if, 
such office be vacant, the acting Chief 
Justice; (2) the presiding justice of 
the District Court of Appeal of the dis- 
trict in which a justice of a District 
Court of Appeal or a judge of a su- 
perior court is to serve, or, if there be 
two such presiding justices, the one 
who has served the longer as such; or, 
in the case of the nomination or ap- 
pointment of a justice of the Supreme 
Court, the presiding justice who has 
served longest as such upon any of the 
District Courts of Appeal—and (3) the 
Attorney General. If two or more pre- 
siding justices above designated shall 
have served terms of equal length, they 
shall choose the one who is to be a 
member of the commission on qualifica- 
tions by lot, whenever occasion for ac- 
tion arises. The Legislature shall pro- 
vide by general law for the retirement, 
with reasonable retirement allowance, 
of such justices and judges for age or 
disability. 

“In addition to the methods of re- 
moval by the Legislature provided by 
sections 17 and 18 of Article IV and by 
section 10 of this article, the provisions 
of Article XXIII relative to the recall 
of elective public officers shall be ap- 
plicable to justices and judges elected 
and appointed pursuant to the provi- 
sions of this section so far as the same 
relate to the removal from office. 

“The provisions of this section shall 
not apply to the judge or judges of the 
superior court of any county until a 
majority of the electors of such county 
voting on the question of the adoption 
of such provisions, in a manner to be 
provided for by the Legislature shall 
vote in favor thereof. 


“If the Legislature diminishes the 
number of judges of the superior court 
in any county or city and county, the 
offices which first become vacant, to the 
number of judges diminished, shall be 
deemed to be abolished.” 


Carnegie Corporation Makes Grant 
to Support Coordination 
Program 


HE Carnegie Corporation of New 

York has recently announced a 
grant of fifty thousand dollars to the 
American Bar Association for the sup- 
port of its coordination program, over 
a three year period. This action was 
taken as a result of an application filed 
on the authority of the Executive Com- 
mittee of the Association, following the 
meeting of that committee last May. At 
that time the Committee went on rec- 
ord as pledging itself “to the policy of 
continued activity and support in behalf 
of the National Bar Program on a three 
year basis for the future, as recom- 
mended by the Committee on Coordina- 
tion, the program to be determined each 
year at the time of the annual meeting 
of the Association” and it further re- 
solved that it “is prepared to contribute 
towards adequate budgetary support of 
such a program.” This motion resulted 
from the cooperation given the Na- 
tional Bar Program by state and local 
associations over the country. 

With this additional financial assist- 
ance, the Coordination Plan will be 
greatly strengthened and the assurance 
of a three year program will give op- 
portunity for making more permanent 
the ties between local, state and na- 
tional associations. 


Remaining Addresses in Radio 
Series 


OLLOWING are the remaining ad- 

dresses in the American Bar Asso- 
ciation’s Radio Series. They will be 
given on Saturdays at 7:45-8:00 p. m. 
Eastern Standard Time over a nation- 
wide network of the Columbia Broad- 
casting System. 

Dec. 1. “Shall We Abandon Ship? 
A Discussion Concerning the Constitu- 
tion and Present Governmental 
Trends.” James M. Beck, former So- 
licitor General of the United States. 

Dec. 8 “Selecting Our Judges.” 
Paul V. McNutt, Governor of Indiana. 

Dec. 15. “Needed Reforms in Crim- 
inal Procedure.” Roscoe Pound, Dean 
of Harvard Law School. 

Dec. 22. “Fundamental Aspects of 
the New Deal from a Lawyer’s Point 
of View.” John W. Davis, former So- 
licitor General of the United States. 
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In addition to the addresses above 
mentioned, an additional program 
been scheduled for the same time on 
Saturday night, December 29th. Dean 
Emeritus John H. Wigmore, of the 
Northwestern University Law School, 
who is also Secretary of the Scientific 
Crime Detection Laboratory, will dis- 
cuss with Leonarde Keeler, psycholo- 
gist of that laboratory and authority on 
the lie detector, the subject of “Mod- 
ern Methods of Crime Detection.” 


has 


Executive Committee to Hold 
Mid-Winter Meeting at 
Jacksonville, Fla. 


The Executive Committee of the 
American Bar Association has accepted 
the invitation of the Florida lawyers to 
hold its regular mid-winter meeting at 
Jacksonville. The meeting will begin 
on January 29 and continue for three 
days. 

The Executive Committee has also 
received an invitation. to attend the 
meeting of the Florida State Bar Asso 
ciation, which will convene at St. Au- 
gustine immediately following the meet- 
ing of the Executive Committee in 
Jacksonville. An interesting program 
has been arranged. 

Similar invitations have 
tended to the members of the Executive 
Committee of the Conference of Com- 
missioners on Uniform State Laws. It 
will hold its meeting at Jacksonville at 
the time of the meeting of the Execu 
tive Committee of the Association. 


been ex 


Senator Long's Louisiana Bar Act 


N act of the Louisiana Legislature 

passed at the recent much publi 
cized special makes all the 
lawyers of that State members of a pub 
lic corporation, by name, the State Bar 
of Louisiana. In most respects the act 
is like those in force in a number of 
states, but the differences are important. 
The bar board is given all the powers, 
rather than the State Bar itself. The 
board is composed of one member from 
each of the eight congressional districts 
and the members are to be elected at 
general elections, the first group being 
appointed by the governor. A candi- 
date for this office must file a sworn 
statement “disclosing the names of pri 
vate corporations, if any, for which the 
said candidate has been attorney, with 
emoluments received, for a period of 
five years previous to date of such decla 
ration of intention.” The first board 
will organize the State Bar 


session 


The board of governors will receive 
all complaints against members and ex 
ercise the usual powers in respect to 
investigations. Its recommendations 
thereon are to be passed to “the legally 


constituted disbarment authorities.” The 
board is empowered to “formulate rules 
of professional conduct It will 
choose its officers from its own mem- 
bership. 

The act aims particularly to make 
admission to practice an easy matter. 
As to general education the applicant 
need have only “a high school course 
or its equivalent.” There is to be no 
admission on diploma; candidates who 
have not graduated from an “approved 
law school” shall “prove a course of 
study under the supervision of a reputa 
ble Louisiana lawyer for a period of not 
less than three years.” Otherwise the 
board is fully in control of examination 
and admission. 

The annual dues for members will be 
three dollars, and for inactive members 
two dollars. The board has power to 
suspend active members only on the 
ground of non-payment of dues. An 
organization meeting is to be held in 
Baton Rouge within thirty days after 
the taking effect of this act. 


Cincinnati Bar Holds Conference on 


Judicial Selection 


N Saturday, October 20th, an all 

day conference was held in Cin- 
cinnati on “The Selection and Tenure 
of Judges in Ohio.” This 
was organized by the Cincinnati 
Association, under the auspices of the 
Ohio State Bar Association. 

Professor Edson Sunderland, of the 
University of Michigan, was asked to 
outline this subject, which he did by 
dividing it into ten separate divisions, 
each of which was discussed separately 
during the course of the day. He also 
made up a questionnaire which was cit 
culated at the meeting. 

The Committee in Charge, headed by 
Dean Merton L. Ferson, of the Cincin- 
nati Law School, arranged the confer- 
ence because the members considered it 
the most effective type of meeting for 
dealing with the subject, since in such 
a gathering it is possible for the mem- 
bers to draw out each other and clarify 
the points made. The aim was to make 
the discussion coherent and end it with 
a summary of the ideas expressed. The 
introductory remarks were made by 
Professor Sunderland, and the confer 
ence ended with a summary by Mr 
Newton D. Baker. 

The President of the Cincinnati 
Association, Mr. Froome Morris, in 
troduced the presiding officer, 
John Weld Peck. The other speakers 
on the program were: Judge Robert N 
Wilkin, of the Supreme Court of Ohio; 
Mr. Murray Seasongood, former Mayor 
of Cincinnati; Mr. Eli Speidel, of 
Batavia, Ohio; Mr. Robert A. Taft; 
Dean Charles Racine, of the University 
of Toledo Law School, President of the 


discussion 
Bar 


Bat 


Judge 


Toledo Bar Association; Mr. Ja 
Magrish; Mr. Joseph O’Meara: fes. 
sor Silas Harris, of the College of Lay 
of Ohio State University ; Judge Walte; 
M. Shohl; Mr. Milton Schmidt; Profes. 
sor William Dawson, of the College of 
Law of Western Reserve Universit, 
Mr. Robert Guinther, formerly $i 
dent of the Ohio State Bar Associatio 
Mr. Joseph Grayson; Mr. Henry 
Gardner, President of the Chicago Ba; 
Association; Judge Chester R. Shook 
Mr. Howard L. Barkdull, of Cleveland 
Mr. Morison R. Waite; Mr. Charle 
P. Megan, of Chicago, and Mr. Olive 
G. Bailey. Where not otherwise note 
the speakers were from Cincinnat 

A verbatim report of 
and interesting discussion is being 
lished in the current issue of the | 
cinnati Law Review and will be 
without request t 
American Bar Association headquarters 


this 


very 


able, charge, on 


Committee on Unauthorized Practice 
to Issue Monthly Bulletin 
HE American 
Committee on 


Bar Association 
Unauthorized Pr 
tice met in Chicago on November 18 
and 19 and decided to send out to all 
members of Unauthorized 
Committees whose names are on file at 
the Association headquarters a monthly 
bulletin setting forth 
ments in various parts of the country 
on this subject, and giving a digest of 
current decisions regarding it. The 
first issue will be off the press the first 
part of December. 
The Bulletin will als 
charge to anyone requesting it 
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recent develop- 


be sent without 


Deaths of Members Reported to 
Headquarters 


ON. FREDERIC R. DE YOUNG 
H Associate Justice of the Illinois 
Supreme Court, died in Chicago, on 
Nov. 16. Justice De Young had served 
ten years the Court, of 
which he was at one time Chief Justice 
and had written opinions in some of the 
important coming before 
He was an outstanding fig 

the improve 
n o! Justice in 
attitude into his 


on Supreme 


most cases 
that body. 
ure in the movement for 
ment of the administrati 
Illinois and carried this 
service on the bench. 
Previous to his election to the Su 
preme Court, Judge De Young served 
on the Circuit bench, by appointment of 
Governor Lowden, and on the Superior 
Court, to which he was elected. As a 
judge and lawyer he was noted for his 
prodigious capacity for hard work and 
intense application. Before his judicial 
career began, he had served in the Gen 
eral Assembly, where he became Chair- 
man of the Judiciary Committee, and as 
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of the Illinois Constitutional 


> 
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a ion, where his ability was recog- 
ame his selection as head of the 
anortant committee which had to do 
Bf reorganization of the courts. 
Charles L. Sturtevant, Washington, 
‘4 Sept. 30 
I 
w. S. Hunt, Houston, Texas, 
Sept 12 
William S. Dalzell, Pittsburgh, Pa., 
Ce 27 
rbert Noble, New York City, 
Sept. 17 
Waldo G. Morse, New York City, 
S 16 
hn Purdon, Palisade, N. J., Sept. 26 
thur |. Selfridge, Boston, Mass., 
Sept. 28. 
Hiram M. Burton, Boston, Mass., 
13 
Wright Taylor, Cocoa, Fila., 
Sept. 9. 
Hon. Richard T. Higgins, Hartford, 
nn., Sept. 16. 
hn E. Sanders, Phoenix, Arizona, 
se s 
Bertram Samuels, New York City 


J. Robinson, New York City, 


Entire Supreme Court Disqualified 


HE extraordinary case of an entire 
State Supreme Court being dis- 
qualified in an important case and of a 
Special Supreme Court being appointed 
to hear and decide it, is furnished by 
South Carolina. The proceeding was 
one involving the constitutionality of a 
recent Act of the Legislature reducing 
the salaries of judges and was brought 
by Judge Grimball of Charleston 
against A. J. Beattie, Comptroller Gen- 
eral, and Eustace P. Miller, State Treas- 
urer. It was brought by a petition for 
mandamus under the original jurisdic- 
tion of the State Supreme Court. 
Additional interest is lent to the case 
by the fact that all five of the special 
Supreme Court Justices are former 
Presidents of the South Carolina Bar 
Association, viz: Thomas F. McDow of 
New York, John I. Cosgrove of Charles- 
ton, T. Frank Watkins of Anderson, 
Alva M. Lumpkin of Columbia and Wil- 
liam S. Nelson of Columbia. 
The case was heard early in Novem- 


ber. 


New Concordat Between Cleveland 
Bar Association and Banks 


HE Cleveland Bar Association and 
the Trust Departments of the banks 


of Cleveland, O., have joined in a 
Declaration of Principles governing the 
practice of law and as a consequence 
the suit recently filed against them by 
a Committee of the Bar Association has 
been dismissed. It will be recalled that 
an agreement was entered into several 
years ago by the Association and 
various Cleveland Banks, but the pres- 
ent committee held that it had not 
availed to stop the practices aimed at 
and entered suit accordingly. The 
agreement does not include “revocable 
agency and trust instruments for sole 
benefit of the makers thereof.” <A 
standing committee of six members is 
to be appointed—three by the Bar As- 
sociation and three by the signatory 
banks—for the purpose of meeting from 
time to time and discussing alleged 
violations “of the letter and spirit of 
this Code, and reporting to their re- 
spective organizations concerning the 
same.” 


Binder for Journal 
The Journal is prepared to furnish a 
binder for current numbers for $1.50, 
which is merely manufacturer's cost, 
plus expense of packing and shipping. 
Send check with order to Journal, 1140 
N. Dearborn St., Chicago. 
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TAXATION 


under the 


A. A.A. 


Kingman Brewster, James S. Y. Ivins 


and Percy W. Phillips 





A complete work in one volume giving, for the first time, a thor- 
ough discussion of taxes under the A.A. A., 


including processing and 


compensation taxes, floor taxes, import taxes, etc., etc. 


The authors of this work are nationally known lawyers specializing 


in tax matters. 


Mr. Brewster was formerly chairman of the Committee 


on Appeals and Review of the Bureau of Internal Revenue, and co- 


author of Holmes & Brewster’s Federal Tax Appeals. 


Mr. Ivins was 


formerly Deputy Tax Commissioner of the State of New York, mem- 
ber of the U. S. Board of Tax Appeals,, and co-author of Holmes & 


Brewster Federal Tax Appeals. 
of the U. 
Gift Tax. 


Mr. Phillips was formerly a member 
S. Board of Tax Appeals and is co-author of The Federal 





1. To what commodities, respectively, 
do the “processing tax” and the “com- 
pensating tax” apply? 


2. What is the difference between a 
“processing tax” and a “compensating 
tax”? 


3. Are the processing tax, the com- 
pensating tax, the floor tax, each con- 
stitutional? Is the floor tax an excise 
or direct tax? 


4. Who determines the rate of tax on 
a given commodity? When and how 
is it determined? 


5. To whom and when are processing 
taxes and compensating taxes on im- 
ports payable? 


6. How often must returns be filed? 


iii 


7. When are taxes based upon “ex- 
cessive shifts in consumption”? 





one volume 


Can You Answer These Questions? 


8. How is the “equivalent unit” of a 
“competing commodity” determined? 


9. Under what conditions do vendees 
become liable for taxes under the Agri- 
cultural Adjustment Act? 


10. What penalties are imposed for 
failure to file proper returns and to 
pay the tax? 


11. -When are articles ordinarily tax- 
able exempted from the processing 
tax? 


12. When is a retailer subject to taxa- 
tion under the Agricultural Adjustment 
Act? 


13. How are exemption certificates 
obtained under the Bankhead Cotton 
Control Act? 


14. Does the termination of tobacco 


benefit payments suspend action under 
the Kerr Tobacco Control Act? 


five dollars 


"pa Agi pAs ata Ads ims" Ws! pry! Bg! ata! aA! AAg! AA ia aha fg 


BAKER, VOORHIS & CO. 


JI9 


FULTON ST. ~ 


~ NEW YORK 













































WpAgl! 


a's 



















4! 









‘the 


STATE AND MUNICIPAL LIABILITY IN TORT— 
PROPOSED STATUTORY REFORM 


The Doctrine of Sovereign Irresponsibility, Lifted to a Point Never Reached in England, 
Has Long Stood Stubbornly in the Way of Statutory Reform on This Subject—Judicial 
Door to Community Liability First Opened through Instrumentality of Municipal 


Corporation 


Use Made of Distinction Between “Proprietary” and “Cor- 


porate’ Functions—Tentative Measure Designed to Distribute Risks of 
Public Administration More Fairly, without Overburdening Public 
Treasury, etc. 


By Epwin M. BorcHarp 
Hotchkiss Professor of Law, Yale University 


AD the advice of George Mason of Virginia been 
taken by the Constitutional Convention in 1787 
and thus had there been written into the original 

Constitution a provision prohibiting a citizen of one 
state from suing another state in the federal courts, 
the history of public tort liability in the United States 
might have been radically different. The Supreme 
Court in Chisholm v. Georgia (1793), giving Art. III 
a literal interpretation, held such a suit possible, dis- 
countenancing for America the doctrines of sovereign 
immunity from suit and liability which English law 
had consecrated. It was not a politically wise decision, 
as Hamilton, Marshall and Madison had foreseen. For 
with the overthrow of the court’s conclusion through 
the Eleventh Amendment by states in fear of judicial 
compulsion to pay their debts, it was perhaps inevitable 
that the inference should have been drawn that the 
reasoning of the Court on the substantive law of state 
responsibility had also been disavowed. At all events, 
American legal thought on the subject experienced a 
reaction from which it has not yet fully recovered. 
Monarchical doctrines of Kings who can do no wrong 
and sovereigns above the law were developed and in- 
flated in the United States to a point never reached 
in England, in which they had their roots, and never 
even deemed worthy of serious consideration in the 
feudal continent so often and so erroneously deemed 
the source of governmental irresponsibility. It was 
left for the democratic United States to furnish the 
rationalizations and unconvincing explanations which 
gave a misunderstood major premise the false appear- 
ance of a reasoned and logical conclusion. 

But however unjustified the premise of sovereign 
irresponsibility, it has stood rather stubbornly, even if 
not impregnably, in the way of statutory reform de- 
signed to overcome the injustice of these superannuated 
judicial doctrines. And it has made more difficult the 
effort to persuade legislatures to open the door to suit 
and liability, because the doctrine had by dint of iter- 
ation and reiteration acquired something of the sacred 
character of articles of faith. But the demands of 
modern life, the unprecedented expansion in govern- 
mental activities, the desire of legislatures to escape 
the burden of political claims, the insistence of occa- 
sional judges and many writers’ that the ancient max- 
ims were productive of unnecessary injustice, has fi- 
nally brought a change in the climate of opinion, so that 
legislatures are now more willing to modify ancient 
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rules of law in conformity with the requirements of 
good administration and of a more equitable distribu- 
tion of social risks. Perhaps in assigning causes for 
the change in point of view, we should not overlook 
that modern juggernaut, instrument both of pleasure 
and destruction, the automobile, just as we owe to the 
convivial drink, penalized by legislation, the resurrec- 
tion of the constitutional freedom from unreasonable 
searches and seizures. 

Anglo-American law had long professed to ease 
its conscience by according the individual injured 
through the operation of governmental instrumentali- 
ties an action against the wrongdoing officer and, under 
a decentralized system of administration, by permitting 
suit against certain incorporated subdivisions of the 
state when acting in their “proprietary” or “corpor- 
ate”, as distinguished from their supposed “govern- 
mental” capacity. This recourse constituted a_half- 
hearted recognition of the validity of the victim’s claim, 
but at best an unsatisfactory method of discharging it. 
So far as concerns the officer’s pecuniary liability, it 
was generally a spurious remedy for the victim, while 
yet an intolerable burden on the officer, who had to 
bear the costs of defending suits. We had not even 
developed the unwritten British practice by which the 
Crown undertakes to defend suits against excusable 
officers and to pay any resulting judgments. Injustice 
and inefficiency in public administration characterized 
the American system. The hapless victim of official 
wrongdoing was in practice left to bear the burden of 
a defective, negligent, perverse or erroneous adminis- 
tration of public functions, the costs of which in many 
cases should have been spread over the community as 
a whole; the officer was exposed to the risk of having 
lay juries overrule his expert judgment ordering the 
destruction of alleged nuisances and was subjected to 
damage suits altogether disproportionate to his emolu- 
ments and moral responsibility ; the community, while 
ostensibly escaping liability for official torts, exposed 
itself to political claims, pursued by political rather 
than legal methods, had to submit to the opprobrium 
of denunciation as tyrranical and dishonest, and in 
some communities was hard put to it to find appropri- 
ate officers willing to assume unlimited risks. 

The judicial door to community liability was first 
opened through the instrumentality of the municipal 
corporation. Partly because of the more limited size 
of the entity, partly because of the fact of incorpora- 
tion, partly because of the more commercial nature of 
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some of its enterprises, the halo of sovereignty proved 
vulnerable to juristic persuasion and theories were 
found upon which to assert community liability for 
functions deemed “proprietary” or “corporate.” Let 
us not be unduly disrespectful of the doctrinal — and 
perhaps practical—distinction between “governmental” 
and “corporate” functions, for it has an ancient lineage 
running back to the glossators and since the Renais- 
sance has served on the continent to break down the 
armor of the legally irresponsible State. It might 
have done so even sooner but for the long survival 
of the doctrine of the free will and the accompany- 
ing postulate that the inanimate corporation could 
be guilty neither of tort nor crime. 

But ultimately outworn legal doctrine, if necessary 
with the aid of legislation, gives way before the exigen- 
cies of modern life and public opinion. The barriers 
to community liability were gradually lowered. Then 
began in the United States the embarrassing effort to 
distinguish the functions which were corporate from 
those which were governmental, although unfortunately 
this effort was for historical reasons restricted to the 
incorporated municipality and did not extend to the 
county, even after incorporation, or to the state. While 
there seems to have been little difficulty in classifying 
profit-making or remunerative enterprises like railroads 
and transportation systems, gas, electric and water ser- 
vices as corporate, there has been a disposition to con- 
sider police, fire, health and education as governmental 
in character and free from tort liability. It might have 


been better for the courts had they simply made the 


1. The literature of the subject, which for the most part is critical 
of the existin rules of law in general or in particular states, will be 
found in the following books and articles. There also, especially in the 
writer’s and P Tooke’s articles, pd we found an analytical discus- 
sion of the Banos referred to in this pa 

Aks, Municipal Cooperctions— ten Liability, 14 Corn. L. Q. 355 
(1929); 

Albertsworth, tad Interests in the Law of Torts, 10 Calif. L. Rev. 
461, at 480 (1922) 

Angell, me Immunity—The Modern Trend, 35 Yale L. J. 

, the Distinction between Public and Private Functions in 
Tort Liability of Municipal Corporations in Oregon, 11 Ore. L. Rev. 123 
(1632); 

Barry, the King Can Do No Wrong, 11 Va. L. Rev. 349 (1925); 

Borchard, Government Liability in Tort, 34 Yale L. J. 1, 129, 229 
(1924-1925), 36 Yale L. J. 1, 757, 1039 (1926-1927), 28 Col. L. Rev. 
577, 734 (1928); 

yoy 8 Actions Against the Commonwealth for Torts, 1 Com. L. 
Rev. 241 (190 

David, Muni al Liability in Tort in eran, 6 Southern Cal. 
L. Rev. 269, ibid, 48, 214, 295, 372 (1933- 

Davie, Wa, the State, 18 Am. L. Rev. aH "(1884); 

4 Dillon, Municipal Corporations (5th ed. 1911) ch. 32; 

Doddridge, Distinction Between Governmental and Proprietary Func- 
tions of Municipal Corporations, 23 Mich. L. Rev. 325 (19 

Feezer, Capacity to Bear Loss as a Factor in the Deeiion of Cer- 
tain Types of Tort Cases, 78 U. of Pa. L. Rev. 815 (1930); 

Fleischmann, The Dishonesty of Sovereignties, 33 Report of the 
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Gordon, The Crown as Litigant, 45 L. Q. Rev. 
aan Tort Immunity of Municipal Corporations, 

pe Negligence of Municipal Corporations (1892); 

ski, The Responsibility of the State in England, 32 Harv. L. Rev. 
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MacDonald, Substantive Liability of ag State of New York, 1 N. 

Y. State Bar Ass'n. Bull. 235, 288 (192 
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guire, State Liability for Tort, 
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Maitland, 
7 So. L. Rev. (N. 
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4 Ill. L. Q. 28 
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Martindale, The State and Its Creditors, 
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Tooke, The ‘Extension of Municipal Liability in Tort, 
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arbitrary classification and declined to supply support- 
ing reasons. Like the doctrine of unconstitutional con- 
ditions, the alleged reasons helped to break down rather 
than sustain the rule. Apart from the argument derived 
from the sovereign immunity of the city as agent of 
the state, the immunity has been placed on the ground 
that the city derives no pecuniary profit from the exer- 
cise of the function, such as education ; that in the ner- 
formance of public governmental duties the officers are 
agents of the state and not of the city—although they 
may be paid by the city—and that hence the doctrine 
of respondeat superior does not apply; that cities can- 
not properly perform their functions if they are made 
liable for the torts of their employees; that the func- 
tion was imposed by requirement of the legislature 
and was not voluntarily assumed by the city; that mis- 
takes in planning are discretionary or legislative, and 
that only execution is corporate ; that powers exercised 
for the benefit of the public at large, like fire or police 
protection, are governmental, whereas those conferred 
for its own benefit or by reason of its nature as a city 
are corporate. 

As these formulae began to be repeated and applied 
their inadequacy as criteria and justifications became 
more generally apparent, even to the courts that em- 
ployed them. Benefit to the tort-feasor is no crite- 
rion of tort-liability; the status of agency is not 
normally determined by the character of the service or 
function but by the control exerted by the principal ; it 
is an unfounded assumption, refuted by numberless 
decisions and increasing legislation, that public func- 
tions cannot be performed unless there is immunity 
from pecuniary responsibility; there is no sound dis- 
tinction between duties voluntarily assumed and those 
imposed by law nor any justification for a difference 
in liability, even if the distinction were sound; there is 
no substantial foundation for the supposed distinction 
between acts beneficial to the public at large and those 
beneficial to the city or local community alone. This 
last conclusion could hardly be more convincingly dem- 
onstrated than by decisions holding that the building or 
operation of a drawbridge, the maintenance of a city 
hall and other municipal buildings, driving an ambu- 
lance, maintaining a city hospital, are for the general 
benefit of the public at large, whereas cleaning the 
streets, constructing sewers, maintaining a city prison, 
or driving an ash cart, are for the local benefit. 

The fact is that the alleged justifications for 
immunity have served other courts as justifications for 
liability, indicating the futility of these explanations 
as guiding principles. Nor, except for the accidental 
divagations of history, can any sound reason be adduced 
for the fundamental difference in legal principle, as 
Chief Justice Jay pointed out in 1793, between a suit 
against the 40,000 citizens of Philadelphia and one 
against the 50,000 citizens of Delaware. Nor can one 
justify on rational grounds the primarily British dis- 
tinction between acts of omission and commission, 
between nonfeasance and misfeasance. Nor the argu- 
ment that in the performance of “governmental” func- 
tions the illegal or unlawful acts of officers are ultra 
vires or that the doctrine of respondeat superior does 
not apply. 

Most of the courts, bound by precedent in their 
own states, have felt obliged to maintain the alleged 
distinction between “governmental” and “corporate” 
acts and have been at pains to classify torts and lia- 
bility on this basis, while also maintaining the distinc- 
tion between city and county or state liability. Some 
curious anomalies have resulted, which have added at 
least to the gayety of the nation, if not of the victim. 
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The pedestrian who falls into a hole in the. road located 
on the city line may recover in Tennessee if he dropped 
in on the city side but not if he fell in on the county 
side. The decision in other cases of tumbling into 
unguarded excavations will depend upon what depart- 
ment of the city was at fault or the purpose for which 
the relevant public improvement was undertaken, 
whether for parks, water-supply or street repair. If 
you are killed by contact with a defective municipal 
electric wire, your widow’s recovery may depend upon 
whether the wire was used for street lighting or for 
domestic supply of electricity. If you slip on a defec- 
tively lighted stairway in a public building used in part 
for income from rents your recovery may depend on 
the purpose for which you entered the building. The 
galloping fire-apparatus bound to a fire has been 
deemed “governmental” ; the same apparatus returning 
has been classified as “corporate” in the effort to recon- 
cile law with justice. As to navigators on the river, 
the maintenance of a bridge has been deemed corporate ; 
as to travellers on the bridge, it was governmental. 
Sprinkling the streets has been deemed governmental, 
but flushing them corporate. Since legislation began 
to clear the way for municipal liability arising out of 
the defective care of streets and highways, courts have 
found difficulty in classifying the torts of the lowly 
garbage or ash collector, who generally had been 
deemed a sovereign guardian of the public health. After 
city property had to some extent become assimilated 
to private property with respect to duties of care and 
maintenance, difficulties were still entertained in many 
courts in classifying sewers, which by some are deemed 
an integral part of the health system. But although 
several factors, to be mentioned presently, have cooper- 
ated in weakening the logical barriers against commu- 


nity liability in tort, and although numerous courts have 
shown ingenuity in breaking away from the fetters of 
ancient doctrine, on the whole the courts have felt 
reasonably bound by old precedents in classification, 
and while often expressing chagrin at the unjust re- 
sult, have asserted that the cure lay in the hands of 


the legislature. Where precedents have not stood in 
the way, there has in recent years been a commendable 
courage in classifying certain municipal enterprises, 
such as parks and playgrounds, as corporate in charac- 
ter. The disagreement among the courts of different 
states, which is the most disconcerting feature of this 
branch of the law, is ascribable largely to the degree 
of their subservience to precedent, the extent of their 
willingness to emancipate themselves from outworn 
formulae, and their views of policy with respect to 
municipal liability. 


II 


The factors which helped to break the bonds of 
municipal irresponsibility were the increasing municipal 
ownership of property, especially when connected with 
injuries to private property, legislation imposing lia- 
bility, within certain limitations, for the care of streets 
and highways, and legislation imposing liability for in- 
juries inflicted by the drivers of municipal and state 
automobiles. These admissions of liability helped to 
dissipate distinctions that had been deemed fundamental 
and helped to expose their artificiality. It was perhaps 
not unnatural that injuries to private property should 
first be excepted from the rule of immunity, because 
the principle of compensation for public taking of pri- 
vate property by eminent domain had been written 
large in the individualist laissez-faire economy of the 
eighteenth and nineteenth centuries; and, incidentally, 
we may be pardoned a doubt whether the current 


worldwide attack upon this institution will prove to 
have been socially constructive. From the taking of 
property to the injuring of property is but a slight, 
often a metaphysical or nominal step, so that the tort of 
nuisance in the maintenance of public property received 
wide application. But the relatively slow development 
of the law of personal injuries, not to speak of liability 
for death, served in general to clothe with immunity 
damage to the person caused by the defective condition 
of public property, although it would have required 
no strain on the imagination to conclude that the owner- 
ship of public buildings was a “proprietary” function, 
imposing liability, regardless of the purpose for which 
the building was used. Yet with the increase in mov- 
ables and the broadening concept of injuries to the 
person, defects in public property served occasionally 
to impose liability upon the public treasury, even as 
against the person. To be sure, difficulty was always 
found in distinguishing nuisance from negligence, for 
which latter, except in revenue-producing property, the 
concept of “governmental” function was still fre- 
quently invoked to decree immunity. 

While the view that negligence in the care and use 
of public property involves liability has by no means 
been generally adopted, a significant beginning was 
made by the state statutes which impose municipal— 
although not always county—liability for injuries aris- 
ing out of the defective condition of streets and high- 
ways. This function, before the statutes, had gen- 
erally been deemed “governmental,” but the fact that 
statutes imposing liability in this sphere were so widely 
adopted negatived the notion that immunity was inher- 
ent or fundamental. To be sure, the liability is usu- 
ally, and rightly it is believed, a limited one, conditioned 
on such requirements as notice, clear proof of municipal 
negligence after opportunity to correct the defect, or 
positive misfeasance, absence of contributory negligence, 
liability to travelers only, and other conditions. Here 
the doctrine of nuisances has served to weaken the 
basis of liability for negligence, many courts constru- 
ing negligence most strictly in favor of the city. In 
the construction of public works, the property concept, 
both as to the source and incidence of the injury, again 
played its part. Nuisances, when established, imposed 
liability to property owners affected, personal injuries 
only by way of exception. More justifiable distinctions 
were here made between (a) failure to provide public 
works or deficiencies in plan, considered legislative, de- 
liberative and not susceptible of classification as torts, 
and (b) negligent execution or administration of pub- 
lic works, although courts are by no means in agreement 
as to where the line between them shall be drawn. Yet 
the distinction between planning and administration 
may be worthy of development, as rational and just, 
even in its application to other aspects of public service. 
The analogy to streets and highways has enabled some 
courts to classify parks and playgrounds as “corporate” 
or “proprietary” activities, predicating liability. 

But it was the motor vehicle which made the most 
effective contribution to the dissipation of the distinc- 
tion between corporate and governmental functions. 
During the last decade or two, numerous states have 
enacted statutes imposing liability on cities and even on 
the state for the negligent operation by public officers 
of governmentally owned motor vehicles, regardless of 
the particular public service in which the vehicle is em- 
ployed. Sometimes police or fire service is particularly 
mentioned. These statutes constitute a recognition of 
the fact that the injury sustained by the citizen through 
the operation of governmental machinery is more im- 
portant as a criterion of liability than is the particular 
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department by which the injury was inflicted. A motor 
vehicle in the police, fire, education or health service has 
the same relation to the public purse and the injured 
citizen as has a similar vehicle engaged in the transpor- 
tation, water or gas service. The character of the in- 
jury, the question whether a private corporation un- 
der similar circumstances would be liable in tort, 
whether the injurious act was an administrative act 
within the scope of the officer’s or employee’s general 
authority or employment, should be the first, although 
not the only, test of liability. The Ohio Supreme 
Court attempted to apply these tests without statute, but 
this seemed too radical a departure from tradition to 
a succeeding court and the conclusion was overruled, 
although Florida, it is believed, has adhered to its 
view that the first Ohio decision was sound. 

Other statutory waivers of immunity have been 
enacted by various states, but as might be supposed, 
the earlier doctrines served to construe the waivers 
narrowly. The first New York statute conferring upon 
the surviving next of kin of a decedent killed by the 
“wrongful act, neglect or default” of the state a right 
to have the claim against the state heard and deter- 
mined, was construed by the New York Court of Ap- 
peals as a right to sue but not to recover judgment, 
an extraordinary result. Illinois came to a somewhat 
similar conclusion. Legislative appropriations for tort 


claims have occasionally been held unconstitutional as 
gifts. Only recently, when New York City by statute 
assumed liability for the injuries occasioned to by- 
standers and others by policemen engaged in attempting 
to make arrests, the distinguished New York Appellate 
Division, First Department, in Evans v. Berry, 236 
App. Div. 334, 258 N. Y. 8, 473, unanimously con- 


cluded that an appropriation for the damages caused 
by a misdirected pistol shot was an unconstitutional 
gift, finding no moral or equitable obligation on the 
city which could justify such a payment. Fortunately, 
the Court of Appeals unanimously reversed the decision 
(262 N. Y. 61) concluding that the times and public 
policy had changed, that there was a moral and equit- 
able if not a stronger obligation to assume such lia- 
bility, and this even though the policeman’s shot might 
not be considered a fault or tort but a perfectly fault- 
less accident. Mob violence statutes are now accepted 
as traditional, although they involve social and legal 
theories far more advanced than any community as- 
sumption of liability in tort. California, Wisconsin 
and North Dakota make compensation for certain 
flagrant errors in criminally convicting the wrong per- 
son, although tort may be unprovable. Minnesota and 
California provide for the defense of employees of 
the police and fire and other departments by the district 
attorney and their indemnification for judgments 
against them under certain conditions. Washington 
and other states have assumed a more direct liability for 
the torts of certain public officers. In California, the 
street and highway liability above mentioned is ex- 
tended to the dangerous or defective condition of pub- 
lic buildings, grounds, works and property of county, 
city or school district, provided there was knowledge 
or notice of the defect or condition which the officer 
in charge failed after reasonable opportunity to remedy. 
If the suit is brought against the officer, even for negli- 
gence or carelessness, the district attorney defends the 
suit. Provision for insuring the official or community 
liability is becoming common. A few recent statutes 
exempting cities from liability for negligence in the 
operation of municipal airports are distinctly contrary 
to the modern trend of legislation. 


III 


Now that the principle of community liability in 
tort has been so widely admitted, a movement greatly 
aided by the Federal Tort Claims bill before Congress? 
and by the English Crown Proceedings bill,* the ques- 
tion still remains, how far can the liability be made 
practical, so as to distribute the risks of public adminis- 
tration more fairly and yet not overburden the public 
treasury. Some risks life in an organized community 
necessarily imposes. Certain types of activity falling 
more closely within the legislative or judicial function, 
must be exempted from liability. Small communities 
also would vote against an enlargement of community 
liability, on the ground that a single accident might 
cripple them financially. Shall the liability be confined 
only to municipalities having large populations, or shall 
the smaller unit be brought in by a distribution of the 
risk between the unit and the state? Shall the system 
of insurance, either of public officers with government 
defense of suits against them, or of direct public lia- 
bility insurance for tort, be adopted? As we have but 
little data on the burden this might involve, perhaps it 
may be best either (a) to proceed by piecemeal legisla- 
tion, as we have thus far done; (b) admit the principle, 
but subject it to exceptions and of course strict proced- 
ural requirements to protect the public against imposi- 
tion; or (c) limit the amount of recovery in any par- 
ticular case in property damage, to $25,000 and in 
personal injury or death, to $7,500, as the Federal bill 
does. It is a question whether proposed legislation 
should leave in force existing statutory waivers of im- 
munity or procedural methods for the settlement of 
claims against the State or whether the draft of a Uni- 
form Act should be attempted with a view to embracing 
existing legislation while broadening the liability to 
cover major cases, and endeavoring to make the law 
in the several states uniform. The question also arises 
whether any effort at legislation should be preceded by 
exhaustive studies of the law of each particular state 
on the order of Mr. David’s valuable study of Califor- 
nia law in the Southern California Law Review. The 
further question arises whether before legislation is 
drafted, scientific research should be conducted on the 
present methods and costs of community liability, on 
the local experience with the insurance of claims, on 
the probable effects of an enlarged liability, on the 
most appropriate administrative machinery to accom- 
plish effective and efficient results. All these matters 
are deserving of consideration by the American people 
and especially by the legal profession. 

In order not to leave this article without the sub- 
mission of definite suggestions for legislation, the 
writer ventures with much diffidence to present the 
draft of a bill, with an explanatory commentary, which 
he submitted as chairman of a committee of the Amer- 
ican Political Science Association dealing with this sub- 
ject. The Association has undertaken to deal with 
state, county and municipal liability and the appended 
bill represents a very tentative effort to embrace the 
whole subject in one bill. Possibly this is a vain ef- 
fort, and the draft may be cast aside as worthless. 
But some of the considerations involved in the very 
practical task of translating policy into statute may 
have presented themselves in the course of the work 
and may be of interest to other students of the subject. 
For that reason, with full awareness of thie deficiencies 
of the effort, the appended suggestions are offered as a 
basis for criticism. In the elaboration of the draft, 


Cf. article in 1 Chicago L. Rev. 1 (1933). 
3. 1927, Command 2842, 
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some of the difficulties which developed in the course of 
the drafting of the Federal Tort Claims bill have re- 
ceived consideration. 

There are many differences between the state and 
its subdivisions which make it difficult to draft a single 
bill to cover the manifold activities of the state and its 
subdivisions. The difficulty is not only of substantive 
law or even of procedure, but is political and financial in 
character. Even assuming that the public mind has been 
prepared for the assumption of governmental responsi- 
bility in tort, the smaller governmental units of the state 
whose tax resources are limited, will be almost certain 
to object to an assumption of liability which might sud- 
denly bring them to financial ruin. Inasmuch as in 
most states the smaller communities will have consider- 
able representation in the state legislature, the bill must 
be so framed throughout as to command the necessary 
votes. 

Some effort has therefore been made in the at- 
tached draft to take into account some of these political 
considerations. Doubtless others have been overlooked. 

An additional difficulty not present in the Federal 
Tort Claims bill is the divergent character of the ad- 
ministrative instrumentalities in our states. Only a 
few states have courts or boards of claims. Only a 
few states have a State Administrative Board or Gen- 
eral Accounting Office. Local autonomy ought prob- 
ably not to be interfered with any more than necessary. 
It would not seem advisable to transfer from local units 
to a centralized state board all tort claims, but to leave 
both the appointing power and some responsibility with 
the local units, while yet distributing the financial bur- 
den in such a way that the local unit would not bear 
too great a burden. The question arises whether any 


single draft could, even by appropriate local changes, 


be made a model for the different states. But the at- 
tached draft has been prepared on the supposition that 
such a possibility exists. 

In order to win political support, the attached draft 
limits the liability in property damage to $25,000 in 
any case, and in the case of personal injury or death, 
to $7500. The federal limitations are $50,000 and 
$7500 respectively. 

The draft leaves claims under $2500 in the ad- 
ministrative channel and permits suit in the Court of 
Claims or similar body on claims only in excess of 
that amount. Juries are necessarily eliminated from 
the administration of the new responsibility. Claim- 
ants injured by political subdivisions of the state are 
directed to file their claims in such political subdivision 
under rules and regulations that may be established 
by what is called in the Act a State Administrative 
Board, some centralized state body which is to 
assume principal charge of the administration of the 
Act. In some states such a state body now exists. 

If the (larger) local unit (see below) can agree 
with the claimant on a settlement under $2500, pay- 
ment may be made from the funds of the local unit 
without reference to the State Administrative Board 
or the legislature. Possibly approval by the State Ad- 
ministrative Board should be provided for. 

Section 2 provides that in claims against the state 
settlements under $1000 may be paid from the state 
general fund on certificate by the State Administrative 

3oard without reference to the legislature. 

The State Administrative Board may also settle 
claims up to $2500. But if the settlement is in excess 
of $1000, the state legislature must approve it. Whether 
a similar provision should apply to local units, the 
writer is not at all sure. But in the federal govern- 


ment the experience has been that Congress is more 
\ 


willing to approve the investigation of and report on 
claims by the Departments or the General Accounting 
Office if the Act provides that Congress shall have the 
final say on the allowance of the claim. It may win 
political support to make it clear that the allowance of 
claims in excess of $1000—at least against the state, 
as such—must receive the final approval of the legis- 
lature. If the Act works well, possibly in time the 
legislature will be willing to abandon this controlling 
function. 

If the claimant is not satisfied with a $2500 settle- 
ment, the limit of allowance by the State Administra- 
tive Board or the local units, he must then sue on his 
claim in the Court of Claims or similar body. But 
even in that event, his claim must be submitted to the 
State Administrative Board or local subdivision so as 
to afford an opportunity for settlement in an amount 
under $2500. The question arises whether it is advis- 
able to authorize the State Administrative Board, with 
the Attorney-General, to compromise claims in an 
amount over $2500 or whether such claims should not 
obiigatorily be brought in the Court of Claims, as the 
draft provides. 

Short statutes of limitation are provided. Under 
section 5 notice of the damage must be filed with the 
State Administrative Board or the local subdivision 
within thirty days of the occurrence of the event on 
which the claim is founded. Within six months of 
that event the claimant must file a formal claim under 
rules and regulations to be issued by the State Adminis- 
trative Board, as provided in section 13. He must 
then give the State Administrative Board or local sub- 
division four months to hold a hearing and make a de- 
cision. If a decision is made which dissatisfies the 
claimant or if four months have expired without any 
decision, he may institute an action against the state 
or the political subdivision (if he claims over $2500) 
within six months of the filing of his claim or within 
six months of the date of the administrative decision 
and the mailing of a copy thereof to him. 

It has been very difficult to figure out a method by 
which small communities shall be relieved of what 
might be an excessive burden through the occurrence 
of a number of negligent acts. As above suggested, 
the small communities must be won to the proposed 
Act, unless it is to cover only larger municipalities and 
the State. It has seemed possible that they might be 
willing to make some contribution from their tax rev- 
enues to a state fund, provided their liability were 
limited. The method suggested in section 10 is that 
communities having a gross revenue from taxation less 
than $250,000 per year—this amount may be too high 
—shall pay to the state fund two per cent of their 
tax revenue — possibly this is too much —in lieu of 
their liability under the Act. The State would as- 
sume any excess of liability. This may be justified 
on the ground that so many local functions are 
now characterized by the courts as really State 
functions, carrying immunity. In addition, the local 
community is often obliged to take care of streets and 
highways—the source of most tort claims—whereas the 
use is largely state-wide. It seems fair that the state 
should assume a share of the liability, a fact which 
might induce the state to assume a greater share of the 
expense of maintenance and repair, thus reducing acci- 
dents. The burden of maintenance is often too great 
for a small community reasonably to bear, and a more 
equitable distribution of this burden seems sound 
policy. Better statutory definition of the duty of 
maintenance in streets and highways would also help 
efficient administration of the liability statute. As an 
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incentive to efficient government, a local community 
which does not exhaust its 2 per cent liability con- 
tribution in any one year, might be given credit for the 
unexpended portion in the next year, and returns might 
be made of excess amounts paid in, say every five 
years. Insurance of the liability is no permanent solu- 
tion, for premiums will tend to adjust themselves to 
the risk assumed and the practice might be conducive 
to inefficient administration. 

The question then arises how proceedings against 
smaller communities shall be administered. Shall their 
local councils or executive boards be permitted to adjust 
such claims when the payment is to be made by the 
state? They might have less interest in holding the 
claim down if that were done. The suggestion in sec- 
tion 10 looks to the filing of a claim against the local 
unit with that unit, but for a review by the State Ad- 
ministrative Board of any settlement and allowance, and 
provides that all suits arising out of the claim shall be 
brought jointly against the state and the local subdivi- 
sion. This suggestion is admittedly very debatable. 

It has been suggested that to avoid the cumbersome 
necessity for claimants of trifling amounts having to 
submit their claims to the state capitol, with reports 
from local officers to the State Board of Administra- 
tion and possibly a visit by a state official to investigate 
an unimportant local accident, the smaller local units 
might themselves be willing to assume, under rules from 
the State Board, liability for injuries in which the 
claim amounts to less than $100. Inasmuch as most 
claims would probably be for small amounts, decen- 
tralization to this extent might prove helpful in ad- 
ministration, would assure local subdivisions against 
unknown or excessive liability, and would also guar- 
antee the sense of local responsibility which a com- 
plete immunity from local liability might sacrifice. 
State rules would simplify the procedure and make it 
uniform. Promptness of adjudication for small claims 
would also be assured. While it may be impossible to 
predict the number of tort claims, the risk could hardly 
be great, for the liability is limited. This provision for 
local assumption of limited liability independently of 
the contribution to the state fund is not included in 
the appended draft, but it might be given consideration. 
It may be added that a research body in each state 
ought closely to observe the administration of the Act, 
to determine by experience the necessary amendments 
and modifications. 

The provisions for claims arising out of personal 
injury and death follow to a considerable extent the 
provisions of the federal Act, in which they were given 
much consideration. 

Contributory negligence is a defense, but “govern- 
mental function” is barred as a defense (sec. 6). 

It is believed that in the beginning certain excep- 
tions from liability must be provided for, and these are 
noted tentatively in section 11. Possibly the bar or 
city attorneys will suggest further limitations that 
seem desirable or expedient. 

Uniformity of administration of such an Act 
seems an important consideration. Unless some central 
state body can be charged with the entire administra- 
tion, thus relieving the local units—a plan not deemed 
at the moment feasible—it seems nevertheless desirable 
that some central body should establish rules and reg- 
ulations unifying the practice among the different local 
units. The courts will presumably ultimately establish 
by decision some binding rules. But it would be unde- 
sirable for the different local units at any time to adopt 
various rules, substantive and procedural. For that 


reason section 13 suggests that the State Administra- 


tive Board shall supervise the administration of the 
Act by establishing rules and regulations for the in- 
vestigation and report of events likely to lead to claims. 
Those rules must also contain provisions for sub- 
poenaing witnesses and for making proper defenses, 
holding hearings, cross-examinations, taking deposi- 


tions, and other proceedings incidental to the investiga- 


tion of facts and the determination of questions of law. 
The federal Act contains several sections outlining 
the functions of the Attorney-General in conjunction 
with the General Accounting Office in subpoenaing 
witnesses, cross-examining the plaintiff's witnesses, 
taking depositions, and holding hearings. Possibly 
such provisions should be contained in the model Act. 
On the other hand, a State Administrative Board could 
establish such’ regulations equally well. It is a question 
of policy whether the Act should be heavily encumbered 
with such technical rules. 

The various other provisions of the Act for the 
protection of the state or community against unjust 
claims, for the limitation of attorneys’ fees, for the 
prevention of assignments, etc., will be self-explanatory. 
The last section (20) suggests that any claim in excess 
of $25,000 shall, as at present, be submitted to the leg- 
islature, which may, however, refer said claim to the 
Court of Claims for investigation, hearing, and report. 
This may serve to establish a more regular practice in 
large claims, while leaving them in the entire control of 
the legislature. 


Tentative draft of a possible state act for the settlement of 
claims against the State of — and its political subdivisions 
on account of property damage, personal injury, or death. 

Be it enacted, etc. 

SEcTION 1. Subject to the limitations of this Act, the state 
and every county, city, municipal corporation, school district, 
district established by law, and other political subdivision of 
the state shall be liable in an amount not exceeding $25,000 to 
every person who sustains damage to his property which is the 
proximate result of the wrongful or negligent act or omission 
of any public officer, commission, department, board, institution, 
agent, or employee of the state, county, city, municipal cor- 
poration, school district, district established by law, and other 
political subdivision, respectively, within the scope of his or its 
authority and not arising out of contract. Except as otherwise 
herein provided, the person injured may sue the employing 
state, county, city, municipal corporation, school district, district 
established by law, and other political subdivision of the state, 
as the case may be, in the Court of Claims (or similar body 
in the state) or any other court having jurisdiction of civil 
sults against the state or the particular subdivision in ques- 
tion, as the case may be. 

SecTIon 2. The State Administrative Board (as in Mich- 
igan) is hereby vested with power and authority to hear, con- 
sider, and determine claims presented to said Board against 
the state or against any political subdivision thereof which has 
not already established a board, council, body, or officer author- 
ized to settle private claims against the said subdivision, and, 
subject to the provisions hereinafter set forth, may settle, adjust, 
and allow any claim not exceeding $2500 in amount, payment 
of which, if under $1000, may be ordered from the general fund. 
Like power and authority is hereby vested in the boards, coun- 
cils, or other appropriate officers of counties, cities, municipal 
corporations, school districts, districts established by law, and 
other political subdivisions now having jurisdiction by law to 
settle claims against the said corporations or political subdivi- 
sions, except that payment of claims may be ordered only from 
the funds of such county, city, municipal corporation, school 
district, district established by law, or other political subdivi- 
sion, as the case may be: Provided, That the said county, city, 
municipal corporation, school district, district established by law, 
or other political subdivision has not made the contribution to 
the state fund provided for in section 10. 

Section 3. Subject to the limitations of this Act, the state 
and every county, city, municipal corporation, school district, 
district established by law, and other political subdivision of 
the state shall be liable in an amount not exceeding $7500 to 
every person who sustains personal injury or death, if the injury 
or death was either (1) proximately caused by the wrongful 
or negligent act or omission of any officer or employee of the 
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The United States Approves the Warsaw Convention Relating to International Carriage 
of Passengers and Goods by Air—Important Provisions Set Forth and Explained— 
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3y STEPHEN BLATCHFORD 
Member C. I. T. E. J. A.; Technical Assistant Treaty Division, Department of State 


N June 15, 1934, the Senate of the United 
O States gave its advice and consent to ad- 

herence on the part of the United States to 
the International Convention for the Unification of 
Certain Rules Relating to International Transporta- 
tion by Air, signed at Warsaw, Poland, on October 
12, 1929, and the Additional Protocol thereto relat- 
ing to Article 2 of the convention. Pursuant to 
the terms of Article 38 of the convention the con- 
vention came into force between the United States 
and other countries parties thereto ninety days after 
the deposit of the instrument of adherence of the 
Government of the United States with the Polish 
Government as the depositary of the signed con- 
vention. This deposit was made on July 31, 1934, 
and the convention therefore became effective as to 
the United States on October 29, 1934. 

The Warsaw Convention was signed on behalf 
of the following twenty-three countries: Germany, 
Austria, Belgium, Brazil, Denmark, Spain, France, 
Great Britain and Northern Ireland, Australia, 
Union of South Africa, Greece, Italy, Japan, Latvia, 
Luxembourg, Norway, The Netherlands, Poland, 
Rumania, Switzerland, Czechoslovakia, Union of 
Soviet Socialist Republics and Yugoslavia. 

The following signatory powers have become 
parties to the Warsaw Convention by ratification of 
the convention: Spain, Brazil, Rumania, Yugo- 
slavia, Poland, France, Latvia, United Kingdom of 
Great Britain and Northern Ireland, Italy, The 
Netherlands, Germany and Switzerland. In addi- 
tion, the Union of Soviet Socialist Republics de- 
posited its instrument of ratification of the conven- 
tion with the Polish Government on August 20, 
1934, to become effective ninety days from that date. 
The United States, Mexico and Liechtenstein, non- 
signatory powers, became parties to the convention 
by adherence. It will be seen from the foregoing 
that the convention is already in force over a large 
part of the world where air transportation is con- 
ducted on an international basis. 

The following is a summary of the more im- 
portant provisions of the Warsaw Convention: 


General Scope of the Convention 


Article 1 of the convention reads: 


“(1) This Convention shall apply to all international 
transportation of persons, baggage or goods performed by 
aircraft for hire. It shall apply equally to gratuitous trans- 
Comité International Technique 


*The initial letters stand for 


d’Experts Juridiques Aériens. 
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portation by aircraft performed by an air transportation enter- 
prise. 

_ “(2) For the purpose of this Convention the expression 
‘international transportation’ shall mean any transportation in 
which, according to the contract made by the parties, the 
place of departure and the place of destination, whether or not 
there be a break in the transportation or a transshipment, are 
situated either within the territories of two High Contracting 
Parties, or within the territory of a single High Contracting 
Party, if there is an agreed stopping place within a territory 
subject to the sovereignty, suzerainty, mandate or authority of 
another Power, even though that Power is not a party to this 
Convention. Transportation without such an agreed stopping 
place between territories subject to the sovereignty, suzerainty, 
mandate or authority of the same High Contracting Party 
shall not be deemed to be international for the purposes of this 
Convention. 

_ “(3) Transportation to be performed by several succes- 
sive air carriers shall be deemed, for the purposes of this Con- 
vention, to be one undivided transportation, if it has been re- 
garded by the parties as a single operation, whether it has been 
agreed upon under the form of a single contract or of a series 
of contracts, and it shall not lose its international character 
merely because one contract or a series of contracts is to be 
performed entirely within a territory subject to the sovereignty, 
suzerainty, mandate or authority of the same High Contracting 
Party.” 

_ Provisions showing the scope of the conven- 
tion are also found in several other articles of the 
convention. Article 2 provides that the convention 
shall apply to transportation performed by the State 
or by legal entities constituted under public law 
provided it falls within the conditions laid down in 
Article 1, but that the convention shall not apply 
to transportation performed under the terms of any 
international postal convention. 

The first paragraph of Article 18 provides that 
the carrier shall be liable for damage sustained in 
the event of the destruction or loss of or of damage 
to, any checked baggage or any goods, if the occur- 
rence which caused the damage so sustained took 
place during the transportation by air. Transpor- 
tation by air is defined in the article as follows: 

“(2) The transportation by air within the meaning of the 
preceding paragraph shall comprise the period during which 
the baggage or goods are in charge of the carrier, whether 
in an airport or on board an aircraft, or, in the case of a landing 
outside an airport, in any place whatsoever. ‘ 

“(3) The period of the transportation by air shall not 
extend to any transportation by land, by sea or by river per- 
formed outside an airport. If, however, such transportation 
takes place in the performance of a contract for transportation 
by air, for the purpose of loading, delivery or transshipment, 
any damage is presumed, subject to proof to the contrary, to 
have been the result of an event which took place during the 
transportation by air.” 

Article 31 provides that in the case of combined 
transportation performed partly by air and partly 
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by any other mode of transportation, the provisions 
of the convention shall apply only to the transpor- 
tation by air, provided that the transportation by 
air falls within the terms of Article 1. However, 
nothing in the convention will prevent the parties 
in the case of combined transportation from insert- 
ing in the document of air transportation conditions 
relating to other modes of transportation, provided 
that the provisions of the convention are observed 
as regards the transportation by air. 

Article 34 provides that the convention shall 
not apply to international transportation by air per- 
formed by way of experimental trial by air naviga- 
tion enterprises with the view to the establishment 
of regular lines of air navigation, and that the con- 
vention shall not apply to transportation performed 
in extraordinary circumstances outside the normal 
scope of an air carrier’s business. 


Air Transportation Documents 


For the transportation of passengers the carrier 
must deliver a passenger ticket, and for the trans- 
portation of baggage, other than small personal ob- 
jects of which the passenger takes charge himself, 
the carrier must deliver a baggage check. Every 
carrier of goods has the right to require the con- 
signor to make out and hand over to him a docu- 
ment called an “air waybill’, and every consignor 
has the right to require the carrier to accept this 
document. Detailed provisions in regard to the 
form and legal effect of these transportation docu- 
ments are found in Articles 3 to 16 inclusive of the 
convention. 

Liability of the Carrier 


The carrier shall be liable for damage sustained 
in the event of the death or wounding of a pas- 
senger or any other bodily injury suffered by a 
passenger, if the accident which caused the damage 
so sustained took place on board the aircraft or in 
the course of any of the operations of embarking 
or disembarking. (Article 17.) 

As previously stated the carrier shall be liable 
for damage sustained in the event of the destruction 
or loss of, or of damage to, any checked baggage or 
any goods, if the occurrence which caused the dam- 
age so sustained took place during the transporta- 
tion by air. (Article 18.) 

The carrier shall be liable for damage occa- 
sioned by delay in the transportation by air of pas- 
sengers, baggage or goods. (Article 19.) 

The effect of the liability provisions referred 
to above appears to be to create a presumption of 
liability against the aerial carrier when damage or 
loss occurs, subject to certain defenses allowed 
under the convention to the aerial carrier. 

Article 20 provides that the carrier shall not 
be liable if he provides that he and his agents have 
taken all necessary measures to avoid the damage 
or that it was impossible for him or them to take 
such measures. The article further provides that in 
the transportation of goods and baggage the car- 
rier shall not be liable if he proves that the damage 
was occasioned by an error in piloting, in the han- 
dling of the aircraft or in navigation and that, in 
all other respects, he and his agents have taken all 
necessary measures to avoid the damage. 

Article 21 allows the defense of contributory 
negligence and provides that if the carrier proves 


that the damage was caused by or contributed to by 
the negligence of the injured person the court may, 
in accordance with the provisions of its own law, 
exonerate the carrier wholly or partly from his 
liability. 

The liability of the aerial carrier is limited by 
Article 22 to the following amounts: 

125,000 gold francs for each passenger. 

250 gold francs per kilogram for checked bag- 
gage and goods, unless there is a special declaration 
of value made by the consignor and an additional 
sum paid by him if the case so requires; and 

5,000 gold francs for objects taken care of by 
the passenger himself. 

It is provided in Article 22 that a higher limita- 
tion of liability than 125,000 gold francs, with re- 
spect to the transportation of passengers, may be 
agreed to by a special contract between the carrier 
and the passenger. 

Article 25 provides that the carrier shall not 
be entitled to avail himself of the provisions of the 
convention which exclude or limit his liability, if 
the damage is caused by his wilful misconduct or 
by such default on his part as, in accordance with 
the law of the court to which the case is submitted, 
is considered to be equivalent to wilful misconduct. 
Similarly the carrier shall not be entitled to avail 
himself of the said provisions, if the damage is 
caused under the same circumstances by any agent 
of the carrier acting within the scope of his em- 
ployment. 

Article 27 provides that in the case of the death 
of the person liable, an action for damages lies in 
accordance with the terms of the convention against 
those legally representing his estate. 

Article 28 provides that an action for damages 
must be brought, at the option of the plaintiff, in 
the territory of one of the High Contracting Parties, 
either before the court of the domicile of the carrier 
or of his principal place of business, or where he 
has a place of business through which the contract 
has been made, or before the court at the place of 
destination. Questions of procedure will be gov- 
erned by the law of the court to which the case is 
submitted. 

Article 29 provides that the right to damages 
shall be extinguished if an action is not brought 
within two years, reckoned from the date of arrival 
at the destination, or from the date on which the 
aircraft ought to have arrived, or from the date 
on which the transportation stopped. The method 
of calculating the period of limitation will be de- 
termined by the law of the court to which the case 
is submitted. 


Additional Protocol to the Convention 


The additional protocol to the convention states 
that the High Contracting Parties reserve to them- 
selves the right to declare at the time of ratification 
or of adherence that the first paragraph of Article 
2 of the convention shall not apply to international 
transportation by air performed directly by the 
State, its colonies, protectorates or mandated terri- 
tories or by any other territory under its sover- 
eignty, suzerainty or authority. 

The first paragraph of Article 2 of the conven- 
tion states that the convention shall apply to trans- 
portation performed by the State or by legal entities 
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constituted under public law provided it falls within 
the conditions laid down in Article 1. 

In giving its advice and consent to adherence 
on the part of the United States to the convention 
and additional protocol, the Senate of the United 
States made a reservation to the effect that the first 
paragraph of Article 2 of the convention shall not 
apply to international transportation that may be 
performed by the United States or any territory or 
possession under its jurisdiction. 


Organization and Preliminary work of the 
CLT. wi. ae 


The Warsaw Convention is the first of a series 
of conventions on various subjects of private aerial 
law which have resulted or will result from the 
deliberations of the C. I. T. E. J. A. This is an 
international organization engaged in the prepara- 
tion of a comprehensive code of private air law 
through the adoption of draft conventions on which 
final action is taken at general international con- 
ferences called for the purpose of considering the 
drafts. 

A draft convention which contained provisions 
regarding the liability of the aerial carrier in inter- 
national transportation was submitted by the 
French Government to the First International Con- 
ference on Private Air Law which met at Paris on 
October 27, 1925. A convention relating to the 
liability of the aerial carrier in international trans- 
portation was signed by the delegates to this con- 
ference. One of the very important results of the 
international conference held in 1925 was the adop- 
tion by the conference of a resolution providing for 
the creation of the Committee for the purpose of 
continuing the work of the conference. 

The Committee held its first session at the 
Ministry for Foreign Affairs in Paris, May 17 to 21, 
1926. Twenty-eight countries appointed represen- 
tatives to attend this session. The United States 
was represented by an observer. The Committee 
has held nine sessions as follows: Paris, 1926; 
Paris, 1927; Madrid, 1928; Paris, 1929; Budapest, 
1930; Paris, 1931; Stockholm, 1932; London, 1933; 
Berlin, 1934. The tenth session of the Committee 
will be held at Lisbon in 1935. 

The Committee divided the study of questions 
of private air law and the preparation of draft inter- 
national conventions among four subcommittees re- 
ferred to as commissions. The general plan has 
been for some of the commissions to meet during 
the first half of the year and for the others to meet 
during the second half of the year, the second meet- 
ing of the commissions being immediately followed 
by the plenary session of the Committee. 

The convention regarding the liability of the 
aerial carrier signed at the First International Con- 
ference on Private Air Law in Paris in 1925 was 
referred to the Committee for further study. This 
convention was considered at the first three ses- 
sions of the Committee which completed its work 
on the convention at its third plenary session held 
at Madrid from May 24 to 29, 1928. The draft com- 
pleted by the Committee was referred for considera- 
tion to the Second International Conference on Pri- 


*For an article entitled ““The History and Accomplishments of the 
International Technical Ccmn:ittee of Aerial Legal Experts,” by John 
Jay Ide, see 3 Journal of Air Law 27-49. See also “International Con- 
trol of Aviation” by Kenneth W. Colegrove, 95-104 and an article by the 
same writer entitled ‘““‘The International Aviation Policy of the United 
States,’ 2 Journal of Air Law 458-460. 


vate Air Law held at Warsaw, Poland, from Oc- 
tober 4 to 12, 1929. The Warsaw conference com- 
pleted the work by the adoption of a convention for 
the unification of certain rules relating to interna- 
tional transportation by air, which was signed by 
twenty-three countries on October 12, 1929. 


Scope of the Work of the C. I. T. E. J. A. 


When the C. I. T. E. J. A. was organized, it 
referred the following subjects for study to four 
commissions functioning under its authority: 

First Commission 
Nationality of aircraft; 
Aeronautical register ; 
Ownership, co-ownership, construction and 
transfer ; 
Vested rights, mortgages, privileges and 
seizure. 

Second Commission 
Category of transportation 
transportation, touring, etc.) ; 
Bill of lading; 

Liability of carrier towards consignors of 
goods and towards passengers ; 

Jettison of cargo and general average; 
Renting of aircraft. 


Third Commission 
Damage and liability toward third parties 
(landing, collision and jettison) ; 
Limits of liability (contractual limitation, 
abandonment) ; 
Insurance. 


(commercial 


Fourth Commission 
Legal status of commanding officer and 
crew; 
2. Accidents to the crew and insurance; 
3. Status of passengers; 
4. Law governing acts committed on board 
aircraft. 
The following subjects have been considered 
by the Committee and its commissions: 
Mortgages on planes and preferential rights ; 
Aeronautical register ; 
Bill of lading; 
Liability of the carrier; 
General average ; 
Liability for damages caused by aircraft to 
third parties on the surface; 
Collision of aircraft; 
Insurance; 
Damages caused at aerodromes ; 
Assistance and salvage of aircraft; 
Guaranties to be given by the operator ; 
The legal status of the commander and crew; 
Renting of aircraft ; 
Interpretation of private air law conventions by 
the C. I. T. E. J. A. 


Completion by the C. I. T. E. J. A. of Draft Con- 
ventions for Consideration at International 
Conferences on Private Air Law 


There have been three International Confer- 
ences on Private Air Law. The first, held in Paris 
in 1925, and the second at Warsaw in 1929, have 
already been discussed. A draft convention regard- 
ing the liability of the aerial carrier in the trans- 
portation of passengers and cargo was signed at the 
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First Conference and referred to the Committee for 
further consideration. The Committee draft of the 
convention was considered and completed at the 
Second Conference. 

The Third International Conference on Private 
Air Law was held at Rome, Italy, from May 15 to 
May 29, 1933, for the purpose of taking action on a 
draft international convention on the precautionary 
attachment of aircraft and a draft international con- 
vention on liability for damages caused by aircraft 
to third parties on the surface, both of which had 
been prepared by the Committee. The conventions 
as adopted at the Rome conference are entitled 
- “Convention for the Unification of Certain Rules 
Relating to the Precautionary Attachment of Air- 
craft” and “Convention for the Unification of Cer- 
tain Rules Relating to Damages Caused by Aircraft 
to Third Parties on the Surface.” 

Two draft international conventions which 
were adopted by the Committee at its Sixth 
Plenary Session held at Paris in October, 1931, have 
not yet been referred to a general International 
Conference on Private Air Law for final action. 
One is entitled “Draft Convention on Mortgages, 
Other Real Securities, and Aerial Privileges”; the 
other is entitled “Draft Convention on the Owner- 
ship of Aircraft and the Aeronautic Register.” 

The Fourth International Conference on Pri- 
vate Air Law will be held in 1936. Full details in 
regard to the conference have not yet been received. 

The United States was not officially repre- 
sented at the First and Second International Con- 
ferences on Private Air Law, being represented 
only by observers. This country was, however, 
represented at the Third International Conference 
on Private Air Law by officially accredited dele- 
gates who signed, on behalf of the United States, 
the two conventions adopted at the conference. 
The delegates of the United States were John C. 
Cooper, Jr., Chairman of the Committee on Aero- 
nautical Law of the American Bar Association ; 
Theodore Jaeckel, American Consul General at 
Rome; and John Jay Ide, Representative in Europe 
of the National Advisory Committee for Aeronau- 
tics. Harold H. Tittmann, Second Secretary of the 
American Embassy in Rome, was an alternate dele- 
gate. Mr. Cooper was chairman of the American 
delegation. The two conventions signed at the 
Rome Conference are not yet in force. Spain is the 
only country that has so far ratified the two con- 
ventions. They will not come into force until after 
they have been ratified by five of the signatory 
powers. 

The present members of the American section 
consist of Mr. Denis Mulligan, Chief of the En- 
forcement Section, Bureau of Air Commerce, De- 
partment of Commerce; Mr. Fred D. Fagg, Jr., 
Managing Director, Air Law Institute, Chicago, 
and Professor of Law, Northwestern University 
School of Law; and the writer. Mr. John Jay Ide, 
Technical Assistant in Europe for the National Ad- 
visory Committee for Aeronautics, is technical 
assistant to the American members of the Commit- 
tee. The members of the American section have, 
in the absence of an appropriation to defray the 
expenses of traveling abroad, participated in the 
work of the Committee and its commissions to such 
extent as has been found to be practicable through 
correspondence. 


INSTRUCTIONS FOR PARTICIPANTS IN 
1935 ESSAY CONTEST 


Conducted by 
AMERICAN BAR ASSOCIATION 
Pursuant to Terms of Bequest of Judge Erskine M. 
Ross, Deceased. 
Those eligible to participate: 

Members of Association in good standing, ex- 
clusive of previous contest winners, officers, members 
of Executive Committee, and employees of the Asso- 
ciation. 

Subject to be discussed: 

_ “The Barrister and the Solicitor in British Prac- 
tice: The Desirability of a Similar Distinction in the 
United States.” 

Length of Paper: 

Not more than 5,000 words of text, excluding 
footnotes. Each paper to be submitted in triplicate (to 
expedite committee’s action) ; original to show number 
of text words on each page. 

Amount of prize to be awarded: 
One Thousand Dollars ($1,000.00) in cash. 


Time when papers must be submitted: 

On or before March 1, 1935. 
Assignment of interest: 

All entrymen will be required, in lieu of an entry 
fee, to assign to the Association all right, title and 
interest in the discussion submitted, with the under- 
standing that all discussions not desired for further 
use by the Association, will be returned to the re- 
spective authors, and the interest of the Association 
therein waived. 

Person to whom essay and identifying number should 
be sent: 

Olive G. Ricker, Executive Secretary, 

American Bar Association, 

1140 North Dearborn Street, 

Chicago, Illinois. 

Instructions for preparing and mailing essay: 

Papers submitted must be typewritten on plain 
white paper, letter size, (8% x 11), and be mailed 
without folding, in plain envelope furnished for the 
purpose. 

2. Only the number assigned to contestant may 
be attached to the essay; any other identifying number, 
name or mark thereon will disqualify the entry. 

3. Quadruplicate number, attached to card or 
sheet of paper, giving full name and address of con- 
testant must be mailed in separate plain sealed enve- 
lope, also furnished to contestant, for purpose of 
identification after winning paper is selected. 

For convenience of contestants there will be forwarded 
upon request: 

1. Quadruplicate numbers in sealed envelope. 

2. Large addressed envelope for mailing essay. 

3. Small addressed envelope for sending identify- 
ing number with name and address of contestant. 





Binder for Journal 


The Journal is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of packing, 
mailing, insurance, etc. The binder has back of art buck- 
ram, with the name “American Bar Association Journal” 
stamped on it in gilt letters. Please send check with order 
to Journal office, 1140 N. Dearborn St., Chicago, III. 





CALIFORNIA UNIFIES ENFORCEMENT AGENCIES 
TO FIGHT CRIME 





Constitutional Amendment Adopted at Last Election Imposes on Attorney General Duty 
of Seeing That Criminal Laws Are Adequately Enforced by Sheriffs and District 
Attorneys—Where They Are Negligent, He Must Go into Counties and Prose- 
cute Violators Himself—State Department of Justice Practically Created 





By Hon. WILLIAM A. BEASLY 
Chairman of Sub-Committee on the Administration of Justice of State Bar of California 


T THE November election California adopted 
A an amendment to its Constitution which 

unifies the work of its most important law 
enforcement agencies, the prosecutors and sheriffs, 
by placing those officers under the direct control 
of the State’s Attorney-General. Its main points 
are: first, the setting up substantially of a state 
department of justice with the attorney-general at 
its head, without creating any new offices or agen- 
cies; second, vesting in the attorney-general the 
authority and laying upon his shoulders the duty 
of seeing that the penal laws of the state are ade- 
quately and uniformly enforced by sheriffs and dis- 
trict attorneys in every part of it. The vital force of 
the amendment is a provision that the attorney- 
general must exercise direct supervision over every 
district attorney and sheriff in the state. 

The forecast of what this reform may portend 
is a provision that the legislature or the people by 
initiative may by statute include any and all law 
enforcement officers of the state under the control 
of the attorney-general. The amendment is positive 
and mandatory. It leaves no room for an attorney- 
general to shirk its enforcement for it expressly 
provides that after he shall have tried to make law 
enforcement agencies under his control do their 
duty, he shall go into the county where neglect 
occurs and himself prosecute the violators of the 
law. The amendment does not give the attorney- 
general authority to remove a negligent officer, but 
the moral condemnation which will probably 
accompany any finding by him that a sheriff or 
district attorney is negligent or inefficient will 
probably be followed by popular disapproval of 
the recalcitrant officer to such a degree that he 
can hardly be elected again and may be recalled 
if his remissness shall be sufficiently offensive. 

Some explanation of the occasion for writing 
this provision into California’s already over-bur- 
dened constitution may be necessary. The duties 
of the attorney-general are not specified in the con- 
stitution. The attorney-general has no supervision 
over the sheriffs of the state and the sheriffs, except 
in San Francisco, are the chief law enforcement 
officers of the counties. The attorney-general be- 
fore the adoption of the amendment under con- 
sideration had certain limited powers of supervision 
over district attorneys under the political code, but 
he had no control over sheriffs, and his control over 
district attorneys was limited. It has been held 
by the higher courts of California that it is not 
within the power of the legislature to impose duties 


upon the attorney-general beyond the functions of 
the office as it existed in other states before the 
first constitution of California was adopted. The 
natural hesitancy of the attorney-general to step 
into a county and take charge of the enforcement 
of the criminal law therein in response to a per- 
missive statute is completely changed by the man- 
date of the constitution itself that he shall in the 
proper case do exactly that. And again if this 
mandate were not written into the constitution, a 
politically hostile legislature could cripple the at- 
torney-general in his efforts by depriving him of 
some of the authority which the late election shows 
to be regarded as all-important by the public. The 
amendment also makes the attorney-general inde- 
pendent of the legislature in the use of funds for 
carrying out the provisions of the amendment, sub- 
jecting him in this matter only to the approval and 
consent of the Governor and the State Controller. 
He is thus made a free agent in the enforcement of 
the law in every county in the state. So much for 
the provisions of this new and radical “constitution- 
statute.” 

Its significance can be better understood if the 
history of its formulation and adoption is known. 
On November 9th, 1933, a serious kidnapping and 
murder took place in one of the larger counties of 
the state—a crime that shocked the entire nation. 
Intense excitement prevailed all over California 
until the criminals were discovered and arrested. 
The sheriff of the county in which the crime was 
committed found himself incapable of effectually 
pursuing the hunt for the culprits. The Bureau of 
Criminal Investigation of the Federal Department 
of Justice took charge and ran the murderers to 
earth. The necessity for Federal assistance awak- 
ened the state to the inefficiency of its own ma- 
chinery for the apprehension of such criminals. 
So inflamed was the public mind and so distrustful 
were the people of the county of the ability of its 
local law enforcement officers to convict and punish 
these men that a mob dragged them from jail and 
hanged them; and this in one of the most enlight- 
ened and orderly communities in the United States. 
The lynching was approved by the Governor and 
condemned by Ex-President Hoover, in the county 
of whose residence the affair occurred. With this 
controversy going on the crime could not be for- 
gotten; nor could the method of apprehension, the 
lynching, nor the lack of faith of the people in the 
accomplishment of justice by local authorities 
under the legal restrictions imposed upon them. 
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So a leading lawyer of the county where the crime 
was committed started a serious crusade for such 
amendments of the criminal law as would make 
‘the detection and conviction of criminals more 
prompt and certain. The State Chamber of Com- 
merce, the Commonwealth Club of San Francisco, 
a civic organization that seriously studies such 
problems, the California State Bar Association, the 
California League of Women Voters and many 
other influential organizations took up the cry. 
Their appointed committees finally formulated this 
amendment, among several which, it was thought, 
were calculated to correct the weaknesses of the 
penal laws of the state. This amendment and the 
others were framed after careful study by the lay- 
men of the various committees aided at every step 
by able lawyers appointed by the President of the 
State Bar Association. 

When the committees began their study, they 
promptly discovered that one of the greatest 
obstacles to the detection and conviction of crim- 
inals was the lack of co-ordination of effort among 
the law enforcement officers of the state. Another 
and perhaps a greater weakness was the lack of 
trained detectives. The promptness and efficiency 
of the federal investigators in the case of the San 
José kidnappers emphasized both these weaknesses 
in the state’s system. These deficiencies were 
brought out still more clearly by the recollection 
of the manner in which the notorious kidnapper and 
murderer Hickman traveled from Los Angeles to 
Seattle through the territories of many sheriffs in 
a car the description of which was known to the 
police. Still greater emphasis was placed upon the 
lack of unified efforts by the kidnapping of two 
peace officers in San Rafael, near San Francisco, by 
two escaped convicts from San Quentin peniten- 
tiary, and the transportation of the officers to San 
Bernardino, a distance of about five hundred miles, 
before the “captives” were released and the convicts 
killed. These men traveled with their captives over 
bridges that spanned great rivers and which were 
easily guarded; through long strips of straight 
roads, where there were no by-paths by which they 
could have left the track, and through mountain 
passes where they could have been stopped at a 
hundred points. No peace officer got in their way. 
This incident made a profound impression upon the 
committees. They realized that genuine coopera- 
tion of trained “thief catchers” throughout the 
length and breadth of the state was necessary. 
There had been an attempt by peace officers’ asso- 
ciations and associations of district attorneys to 
work together, but these attempts had been volun- 
tary, and while they were effective to a degree it 
was realized by the committees that a firm hand 
from above, able and willing to direct the work of 
detection and conviction, was necessary if the 
state’s efforts were not to be ineffectually spent. 

The committees found certain agencies already 
organized in the state which were not being used. 
For example, an efficient motor vehicle corps was 
in existence. It had state-wide authority over 


vehicular accidents but with no other police au- 
thority and was not subject to any other direction 
than that of its own chief. They found in existence 
a State Bureau of Criminal Identification, manned 
by men skilled in finger printing, in the detection 
of forged documents, in chemistry, photography, 


physiology, ballistics, and at the command of any 
sheriff who should voluntarily ask for its assistance. 
They found also the inspectors of the Agricultural 
Department of the state stopping at its borders 
every car that entered it, even stopping aeroplanes 
that flew from foreign countries and distant states, 
to inspect them for infected agricultural and horti- 
cultural products. They were told by the police 
that every stolen automobile that entered the state 
carried from one to three potential, if not actual, 
criminals and they realized that if the Department 
of Agriculture could stop and inspect cars for in- 
fected vegetables, it might also under proper di- 
rection determine whether or not the car itself was 
stolen. They found that able corps of inspectors 
were maintained by the State Board of Pharmacy, 
the State Medical Association, the State Inspector 
of Weights and Measures, and several other minor 
departments of the state government, all of whom 
might be of assistance in the solution of crime prob- 
lems. They found that three of the great cities of 
the state maintained efficient police schools, train- 
ing their officers in the detection of crime and the 
apprehension of criminals. But, they also found 
that these agencies were not working together ex- 
cept in a voluntary and desultory way. The sheriff, 
often elected for his lodge-room popularity, al- 
though completely ignorant of modern police meth- 
ods, was often so anxious to make political capital 
by solving a great crime that he would not divide 
the credit by calling any of these efficient state 
agencies to assist him in doing so. District at- 
torneys and sheriffs often failed to give each other 
hearty support and these officers in adjoining coun- 
ties often worked at cross purposes where coopera- 
tion was necessary; and often prosecutors would 
not call upon the attorney-general for the assistance 
which he might furnish them when they sorely 
needed his help. 

So, the committees determined to lay the heavy 
hand of the constitution upon these agencies. They 
were compelled, however, to take into consideration 
the political possibilities involved. A constitutional 
amendment, of course, must be adopted at an elec- 
tion. Undertaking to establish a state police or to 
have added a new commission for the control of 
these agencies to the officials of the state would 
have been to court defeat at the polls. They, there- 
fore, took what may be called a middle course. At 
this point it might be added that numerous district 
attorneys of the state were willing to cooperate in 
carrying out this plan and the same may be said of 
more than a few of its more enlightened sheriffs. 
The State Peace Officers’ Association endorsed the 
plan that was finally adopted and the district at- 
torneys’ associations were always in favor of it or 
something like it. So just a natural situation rather 
than any inclination resulted in the weaknesses 
above described. The leading chiefs of police of 
the state were in favor of the plan. 

The committees settled down to their work and 
after canvassing the situation for many weeks 
finally proceeded to place the constitutional amend- 
ment upon the ballot. A vigorous campaign was 
waged by the State Chamber of Commerce, the 
State Bar Association, the Commonwealth Club 
and especially the California League of Women 
Voters and other organizations of women in behalf 
of the plan. Through one of the most exciting 
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gubernatorial and congressional campaigns that can 
be remembered by even the oldest Californians this 
proposition, among others, was kept prominently 
before the public. The newspapers in the main 
suported it. The amendment was adopted by a 
substantial majority. 

California has always been advanced in its 
attitude toward crime. It has upset many tradi- 
tions. Among the first of its steps in advance was 
the adoption of the preliminary examination and 
the filing of an information by the district attorney 
as a method of charging crime in courts of general 
jurisdiction. A hard fight was waged over this 
constitutional provision some sixty-five years ago. 
The time honored indictment by the grand jury 
had been found to be clumsy and slow, however, 
and the people of the state determined to and did 
supplement it by the speedier and more effective 
procedure. Twice in its history the state has at- 
tempted to wipe out technicalities in the adminis- 
tration of its criminal law. Its very first penal 
statute provided that no conviction should be re- 
versed for any technicality which did not prejudice 
the defendant in a substantial right. Twenty years 
ago it wrote into its constitution a provision that 
no conviction should be reversed and no new trial 
granted for any technical defect or error of plead- 
ing or evidence or procedure unless the court could 
see, after an examination of the entire record, that 
it had resulted in a miscarriage of justice. This 
latter provision was brought about by a decision 
of the Supreme Court of California that it would 
not judicially notice who was Mayor of San Fran- 
cisco and by two cases in which it was held that a 
failure to allege that a person killed was a human 
being was a ground for reversing two atrocious 
murder cases. 

I predict that something else can be seen grow- 


ing out of the reforms that were adopted at the 
recent election. They consist in a permission for 
the defendant, under complete safeguard of his 
rights, to plead guilty upon his first appearance be- 
fore a magistrate; that the court may instruct the 
jury upon the facts as is now done in the Federal 
Courts, instead of being compelled simply to state 
the evidence and declare the law; and, more im- 
portant still, that a defendant faced with convincing 
evidence of his participation in a crime must either 
take the witness stand and explain or be subject 
to the natural inference that is drawn in ordinary 
affairs of life from the fact that a man remains 
dumb when charged with an offense. 

One other amendment to the constitution 
adopted at this recent election is still more signifi- 
cant. Under it judges of courts of record cease to 
be elective. They are appointed by the Governor 
with the approval of the Chief Justice, the At- 
torney-General, and the Presiding Justice of the 
Court of Appeals of the district in which the va- 
cancy occurs—except that in case of the appoint- 
ment of a Justice of the Supreme Court it is the 
Presiding Justice who has served longest as such 
upon any of the District Courts of Appeal who is 
called on to act. They may be recalled, and at the 
end of their terms must be elected, but no oppo- 
nent’s name will appear on the ballot. “They run 
against their record.” However, the amendment 
does not apply to any county until adopted by a 
vote of its citizens. 

The grim notice that has been served upon 
criminals by the manner in which these amend- 
ments were adopted would seem to indicate that 
California has determined to suppress crime and 
that the man or organization standing in the way 
of its suppression had best have a care as to the 
methods employed to thwart the law. 
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Constitutional Amendments: 1931-34 (Continued) 





By WARNER W. GARDNER 


UNICIPALITIES.—The expenditure of no 
M county, city and county, municipality, district, 
or other political subdivision is to exceed that 
of the precedng year by more than 5% unless author- 
ized by vote of the electors (majority in municipality, 
two-thirds in others) or unless authorized by the State 
Board of Equalization. Expenditures for interest and 
redemption charges upon bonds already issued, for pub- 
licly owned utilities, or arising out of any gift or 
bequest are not included. The restriction continues 
until June 30, 1935, and may be continued by the legis- 
lature for any period. (Cal., XI 20) 1933. 
Indebtedness created for acquisition, construction 
or operation of a public utility not to be considered 
indebtedness under the requirement that the indebted- 


ness of city, town or village not exceed 5% of the tax- 
able property. (Wis., XI 3) 1932. 

City of New Orleans authorized to purchase ferry 
system, the indebtedness so incurred not to be calcu- 
lated under debt limitations. A ferry board, its mem- 
bers to be appointed by the mayor, is created. Reve- 
nues to be kept in separate account, and used-to retire 
the bond issue in 30 years. (La., XIV 31) 1932. 

Pensions. General assembly authorized to grant, 
or authorize the grant of, pensions to persons over 70 
years of age who are without means of support or 
livelihood. (Mo., IV 47) 1932. 

Legislature authorized to appropriate for pensions 
_o persons over 21 years of age. (Pa., III 18) 
1933. 

Veteran’s compensation system restricted by for- 
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bidding any cash bonus and by allowing loans only 
until 1938. (Ore., XI-c 5) 1933. 

Ports. Legislature empowered to create port, har- 
bor and terminal districts which are to be political sub- 
divisions of the state with corporate powers. They are 
to have authority to construct and operate wharves, 
elevators, warehouse, belt line railroads, etc. May levy 
taxes, collect tolls, borrow money and exercise the priv- 
ilege of eminent domain. (La., XIV 31) 1932. 

Harbor commission empowered to change the har- 
bor lines which it has established. (Wash., XV 1) 
1932. 

Prize-fighting. Legislature may provide for the 
supervision of wrestling and boxing matches. All fees 
therefrom, except those used for expenses of the ath- 
letic commission (established by the initiative act of 
1924) to be used for the maintenance of veterans’ 
homes. The legislature may make minor changes in the 
initiative act of 1924. (Cal., IV 25 3%) 1932. 

Public Officers. Until October 1, 1935, all provi- 
sions of the constitution are suspended which restrict 
the power of the legislature to reduce the salary or 
fees of any public officer of the state, counties or munic- 
ipalities. Until that date the total annual compensation 
paid to any such officer shall not exceed $6,000. (Ala., 
XXIV) 1933. 

Officers or enlisted men retired from the military 
or naval service of the United States are not to be 
included in the prohibitions against payment of com- 
pensation to any one who holds a position under the 
United States, or against holding at the same time 
more than one civil office of profit. (Tex., XVI 33, 
40) 1932. 

Railroads. Provision eliminated that no railroad 
shall charge more for the transportation of persons or 
property than is charged for the transportation of per- 
sons or property of the same class to a more distant 
point in the same direction. (Pa., XVIII 3) 1933. 

Roads. Road lighting districts may be created, by 
the police juries, wholly within a parish. The police 
jury to be the governing authority. Corporate powers. 
On approval of a majority of the electors, may levy a 
tax up to 5 mills on all property except railroad tracks 
and rights-of-way. (La., new art., L. 1932, No. 63) 
1932. 

Indebtedness of counties and of the Coastal High- 
way District incurred before September, 1931, for the 
construction of roads under the supervision of the 
state highway department is assumed by the state. The 
highway department is to pay the debt from its funds 
at the rate of not less than 10% per year, beginning 
in 1936. (Ga., VII 8) 1932. 

State Debt. $25,000,000 bond issue authorized, 
the proceeds to be used for general purposes. (Pa., 
IX 17) 1933. 

Bond issue authorized, the proceeds to be used for 
refunding purposes; special 1.15 mill tax provided for 
repayment. (La., IV 12) 1932. 

Bond issue in the amount of $10,000,000 author- 
ized, the proceeds to be used in the acquisition of toll 
bridges, the tolls therefrom to be used to retire the 
bond issue. (Pa., IX 16) 1933. 

Bond issues authorized, the proceeds to be used 
for relief purposes: $20,000,000, to be loaned to cities 
and counties, (Cal., XVI 9) 1933; $20,000,000 to be 
distributed fairly over the state and the taxes to retire 
which to be raised by means other than a levy upon 
real property, (Tex., ITT 51a) 1933. 


Bond issue in the amount of $50,000,000 author- 


ized, the proceeds to be used in veterans’ compensa- 
tion. (Pa., IX 16) 1933. 

Provision modified which declared void the crea- 
tion of any new state debt save for $300,000 of tem- 
porary borrowing. Governor empowered to pay interest 
on the debt shown by outstanding warrants, and the 
proceeds of the income tax are pledged to pay the 
principal. Acts of the legislature appropriating the 
amounts are ratified and the credit of the state pledged 
for its repayment. (Ala., XXIII 213) 1933. 

State Finances. The governor within 15 days of 
the convening of the legislature in regular session shall 
present a budget showing estimated revenues and rec- 
ommending an itemized and complete plan of expendi- 
tures. (Mo., V 13) 1932. 

Hereafter unlawful for comptroller to draw any 
warrant upon the treasurer if the latter have insuff- 
cient funds to meet it. If all proper claims cannot be 
met at the end of the fiscal year, the comptroller is to 
reduce each warrant pro rata, and all unpaid appro- 
priations are then to be null and void to the extent that 
they are in excess of the funds on hand. (Ala., XXIII 
213) 1933. 

Beginning of the fiscal year changed from January 
1 to July 1. (S.C. X 10) 1933. 

Taxation: Limitation. State tax after 1933 lim- 
ited to 1 cent per $100 of real or personal property 
except to pay interest and principal on outstanding 
bonded indebtedness. (Income tax provided, see 
below). (W. Va., X 1) 1932. 

The limit to the total of ad valorem taxes levied 
for all purposes reduced from 31% to 15 mills. The 
state allowed to levy no ad valorem taxes, instead of 
its former limit of 3% mills. Provision eliminated 
that additional taxes for school purposes could be 
levied to the extent of 2 mills for counties, 5 mills each 
for townships and school districts, and 10 mills for 
cities or towns; the provision remains, however, that 
the tax rate for school purposes may be raised by an 
additional 10 mills if a majority of the voters in the 
taxing district approve. Counties may levy an addi- 
tional 2 mill tax for the purpose of providing separate 
schools for negro and white children. And an addi- 
tional levy may be made to retire or pay the interest 
upon the indebtedness of the state or subdivision, pro- 
vided that the total levy must not exceed that author- 
ized prior to the amendment. (Okla., X 9) 1933. 

Total levy on property limited to 144% of value 
for all purposes, except to pay interest and principal 
on outstanding indebtedness. The limitation may be 
raised, but not over 5% or for longer than a 5-year 
period, on a two-thirds vote of the assessing district or 
— provided by a municipal charter. (Mich., X 21) 

Limitation on total taxes to be levied upon prop- 
erty for state and local purposes lowered from one 
and one-half per cent. to one per cent. of its true value. 
(Ohio, XII 2) 1933. 

Real and personal property may bear only 25% 
of the funds raised by the state. (Cal., IV 34a) 1933. 

The limitation upon taxation of real and personal 
property (10 mills for state purposes) extended to 
limit the taxation for all purposes to 20 mills, except 
necessary levies for the public debt, special levies on 
specific classes of property and additional taxes 
approved by a majority of the taxing district. (N. M., 
VIII 2) 1933. 

After January 1, 1935 the legislature may by two- 
thirds vote limit the amount of ad valorem taxes which 
may be imposed upon real or personal property for 
local purposes. Should a deficiency in revenue result, 
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the legislature shall provide for the raising of addi- 
tional revenue in any manner not forbidden by the 
Constitution. (Cal., XI 20, XIII 15) 1933. 

Prohibition against any county, municipality or 
other subdivision levying taxes to produce a revenue 
which is more than 6% greater than that of the pre- 
ceding year (except for the payment of interest or 
principal on bonded indebtedness or if specially author- 
ized by the voters) is changed to forbid taxes raising 
such a revenue which is more than 6% greater than 
the revenue of any of the 3 preceding years. (Ore., 
XI 11) 1932. 

Taxation: Exemptions. Athletic or physical cul- 
ture clubs, organized on a non-profit basis, with well- 
equipped gymnasiums, membership of over 1,000, and 
junior classes, are exempted from state or local taxa- 
tion. (La., X 4) 1932. 

Period in which vessels of more than 50 tons reg- 
istered at any port in the state are exempt from taxa- 
tion extended from 1935 to 1955. (Cal., XIII 4). 

The property of veterans who have continued in 
the service of the United States after their war service 
exempted from taxation up to $1,000. (Cal. XIII 
1%) 1932. 

Three thousand dollars of the value of residence 
homesteads is to be exempted from taxation for state 
purposes, except for that proportion of state ad val- 
orem taxes remitted to the county before a certifica- 
tion by the governing body of the county that such 
remission is no longer necessary. (By the amendment 
adopted in 1932 this exemption was granted except in 
counties receiving a remission of state taxes.) (Tex., 
VIII la) 1933. 

Household goods are to be exempted from ad 
valorem taxation to the extent of $200 of their value. 
(W. Va., X 1) 1932. 

Taxation: Assessment and Collection. All prop- 
erty shall be assessed at its full cash value. (Cal., XI 
12) 1933. 

Property damaged by earthquake after March 10, 
1933 shall be assessed for 1933 taxes at its value after 
the damage was done. (Cal., XIII 8a) 1933. 

Property sold for tax delinquency may be 
redeemed within 3 years, instead of 1 year, from time 
of sale. A penalty of 5% plus interest at 1% per 
month is substituted for a penalty of 20% and no 
interest. If the purchaser serves no notice at the expir- 
ation of the redemption period the sale may for cause 
shown be set aside within 5, instead of 3 years. The 
legislature is authorized to postpone the payment of 
taxes in case of public calamity, and may make loans 
to the extent of the deficiency in revenue so caused to 
the governing body of the parish where the calamity 
befalls. (La., X 11) 1932. 

Legislature empowered to release the liability for 
taxes 10 years overdue. (Tex., III 55) 1932. 

The legislature is empowered to provide that 
taxes should conclusively be presumed to have been 
paid 30 years after the time the tax becomes a lien, 
unless the property shall have been sold in the manner 
provided by law. (Cal., IV 31b) 1932. 

Taxation: Uniformity. Provision that taxation 
shall be equal and uniform changed to impose a maxi- 
mum rate of ad valorem taxation as follows: personal 
property employed in agriculture, 50 cents per $100; 
property used for residential or farm purposes, $1 per 
$100; situated outside of municipalities, $1.50 per 
$100; situated inside of municipalities, $2 per $100. 
These maxima may be increased, but not over 50% 
or for a period longer than 3 years, by a 60% vote of 


the taxing district upon submission of the proposition 
by the legislature. (W. Va., X 1) 1932. 

Provision that the legislature might tax intangible 
property at a rate different but no higher than that on 
other property, the rate to be changed only by a two- 
thirds vote in each house, modified to permit classifica- 
tion of all personal property on a two-thirds vote in 
each house. The total tax imposed upon intangible 
property shall not be at a rate of more than 0.4% of 
its actual value, nor shall personal property be taxed 
more heavily than real property. The legislature may 
exempt any or all types of personal property from 
taxation. Effective January 1. 1935. (Cal., XIII 12% 
repealed, XIII 14, 14%) 1933. 

The total rate of taxation upon intangible personal 
property is never to exceed 0.5% of its actual value. 
(S. C., X 1) 1932. 

Taxation: Income. The legislature shall have the 
power to tax net income from whatever source derived. 
The rate shall not exceed 5%, nor 3% for corpora- 
tions. Exemptions of $1,500 for the single, and $3,000 
for the married taxpayer, with $300 for each depend- 
ent child under 18. Employees of state and its sub- 
divisions to be taxed at the same rate as other tax- 
payers. All income from such tax to be held in trust 
until all debts due on October 1, 1932 are paid and 
thereafter to be used exclusively for the reduction of 
ad valorem taxes. (Ala., XXII) 1933. 

Taxes, which may be graduated and progressive, 
may be levied upon income from whatever source 
derived. (Kan., XI 2) 1932. 

The legislature is authorized to provide for a 
graduated income tax and to specify exemptions there- 
from: (W. Va., X 1) 1932. 

Taxation: Inheritance. Provision eliminated that 
legislature might tax decedents’ estates up to 212% of 
their value, and the legislature may now tax inherit- 
ances and estates, such taxes not to exceed in the aggre- 
gate the amounts allowable as deductions from similar 
federal taxes. (Ala., XI 219 repealed, XXI) 1931. 

Taxation: Specific Franchise and Excise Taxes. 
Severance tax on natural resources to be exclusive upon 
sulphur leases and rights and the additional value of 
land containing sulphur; formerly exclusive only for 
oil and =. Not less than one-third of severance tax 
upon sulphur to be allocated to parish from which col- 
lected. (La., X 21) 1932. 

Provision that banks, including national banks, 
should pay a tax upon net income, and corporations a 
franchise tax, equivalent to 4% of their net income is 
changed to permit the taxation of the income of banks 
at a rate provided by law and the franchises of cor- 
porations by any constitutional method. Provision 
retained that the bank tax is to be exclusive except for 
taxes upon real property. Any tax bill must be passed 
by two-thirds vote; formerly the rates could be varied 
by a two-thirds vote. Provision eliminated which pro- 
vided for special taxation of intangible property owned 
by a corporation and for transmitting the proceeds of 
this tax to various political subdivisions; this change 
effective January 1, 1935. (Cal., XIII 16, 16%4) 1933. 

Provisions eliminated which fixed special rates of 
taxation for the property owned by each of the follow- 
ing types of companies: pipe line, canal, railroad, street 
railroad, car loaning, telegraph, telephone, gas and 
electric. The property is now to be taxed similarly to 
all other property (see the power to classify personal 
property, ati 14, under Taxation: Uniformity, above). 
Their franchises are to be taxed at the same rate as 
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other corporations. The tax of 1.5% upon the gross 
premiums of insurance companies collected in the state 
(minus returned premiums, reinsurance in California 
companies and local taxes paid upon real estate) is 
increased to 2.6%. A tax of 5% is substituted for the 
power of the legislature to fix the rate upon the profit 
made by marine insurance companies within the state 
(measured by gross premiums collected). Provisions 
retained which made the taxes upon insurance com- 
panies exclusive of all other taxes except those upon 
real property and which empowered the legislature to 
change the rate of taxation upon two-thirds vote. Effec- 
tive January 1, 1935. (Cal., XIII 14, 14%; XIII 18 
repealed) 1933. 

Provisions eliminated which required the taxation 
at fixed rates of the gross receipts of bus companies 
and other motor carriers and the equal distribution of 
the proceeds for the support of the state and of the 
county highways. (Cal., XIII 15) 1933. 


Provision that legislature might tax motor vehi- 
cles at a rate more onerous than that of other personal 
property, such tax to be in lieu of all other taxes except 
local wheelage taxes, modified to permit such taxation 
on companies whose gross earnings and right to use 
the highway is separately taxed. (Minn. XVI 3) 1932. 

Waters. State to hold its rights to water power 
and water power sites in perpetuity. State authorized 
to control, develop or lease water power sites, to oper- 
ate hydroelectric plants separately or in conjunction 
with the United States or any subdivision of the state, 
to distribute and sell electrical energy, and to fix the 
rates for the use of water and the sale of electricity. 
The credit of the state may be loaned or indebtedness 
incurred for this purpose up to 6% of the assessed 
value of property in the state. The necessary legisla- 
tion shall provide for a board or commission of 3 mem- 
bers to be elected without regard to political affiliation. 
(Ore., XI-d 1-4) 1932. 





THE FEDERAL BAR: A DECENTRALIZED SYSTEM 
OF ADMISSION AND DISBARMENT 





Source of System in Judiciary Act of 1789—Federal Courts Practically Leave to the 
Various States the Determination of Educational Qualifications of Members of 
Their Bars—Some Anomalous Results in Cases of Federal Disbarment—Does 
U. S. Supreme Court’s Judicial Power Include Control over Bars of Inferior 
Federal Courts ?—Means of Establishing Uniform National Standard of 
Legal Education and Admission to Federal Bar, etc. 





By J. S. WATERMAN 


Dean of the Law School of the University of Arkansas 


I, 


HE thirty-fifth section of the Judiciary Act of 

1789,’ indicative of a judicial system composed 

of courts independent of each other,? provided 
that each federal court should adopt rules govern- 
ing admission of those who were to practice be- 
fore it. This decentralized system of admission ob- 
tained in some of the colonies and therefore its 
adoption by Congress for the newly established fed- 
eral courts was not an innovation.® 

In 1790 the Supreme Court of the United States 
prescribed three years of membership in the bar of 
the supreme court of the state where the applicant 
resided as the prerequisite for admission to its bar.‘ 
This requirement is still in effect for that court.® 
The requirements of the ten circuit courts of appeal 
vary today, but include admission to the bar of the 
Supreme Court, or to the bar of a state supreme 





1. Act of September 24, 1789, c. 20, Sec. 35, 1 Stat. 92; 28 U. S. 
C. A. Sec. 394. 

2. Frankfurter and Landis, The Business of the Supreme Court 
sate 218. Infre note 59. F 

‘ 8. Reed, Training for the Public Profession of the Law (1921) 

67-69. 

4. No Rules and Orders of the Segceme apent, 1 Cranch xv; 
Warren, 7 ‘aaa of the American Bar (1911) 242 

Rules for Admission to the Bar (West Publ. Co, 19384) 8. 


6. Court Rules, 1-A Digest of U. S. Sup. Ct. Reports (Lawyers 
See also Mason’s Code, Supp. 2, p. 936. 


Coop. Publ. Co. 1932) 77-79. 


court, or to the bar of a federal district court. The 
eighty-four federal district courts,’ in general, re- 
quire as a prerequisite merely membership in the 
bar of the state supreme court.® It is evident there- 
fore that the federal courts have left to the states 
the determination of the educational qualifications 
of members of the federal bar. 
IT. 

While the American Bar Association has, from 
its beginning,® sought to raise the standards of 
academic and legal education for admission to the 
bar, it apparently has considered that this should 
be done through state action without federal co- 
operation. 

Some federal district courts, however, have 
been unwilling to rely on state standards in de- 
termining the educational requirements for admis- 
sion to their bar. These federal courts have set 
standards higher than those of the bar of the state 
in which the district is located. 

In 1804 a federal court in Pennsylvania pre- 
scribed as its standard three years of law study, 
admission for two years to the bar of.a court of 





7. 4 Fed. Supp. v-x (age). 
8. Supra note 5; 6 J 
én 9. 2 Reports, American Bar i. (1879) 235; 55 ibid. (1930) 
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common pleas and also admission to the bar of the 
state supreme court or else five years of law study 
and admission to the bar of the state supreme 
court.*® 

In 1877 the federal courts in Indiana, because 
of the constitutional provision of that state admit- 
ting to the practice all persons of “good moral char- 
acter,”™* required of applicants an examination un- 
less they had been admitted to the supreme court 
bar of another state on examination or to the bar of 
a federal court in some other state.” 

In 1934 a federal district court in Tennessee 
required the applicant to have had two years of pre- 
legal training and two years of legal education and 
also to have been admitted to the bar of Tennessee, 
or of another state with equal requirements, for at 
least one year. During this one year period the 
applicant may be given a junior license. Apparently 
attorneys admitted to the bar of other federal courts 
must also comply with these requirements before 
admission to the bar of that court.’"* The rule of 
this federal district court adopts an educational 
standard higher than that set for admission to the 
state bar of Tennessee.* 

If the federal district courts in those states with 
relatively low standards of legal education were to 
adopt a rule on admission embodying the recom- 
mendations of the American Bar Association on 
educational requirements,*® the minimum educa- 
tional requirements for members of the federal dis- 
trict court bars would be the same over the nation. 
But in those states having educational standards 
below those recommended by the American Bar 
Association some anomalous situations would come 
about. 

An attorney in such a state, though not quali- 
fied for admission to the federal district bar, after 
three years of membership in the state supreme court 
bar would be eligible for admission to the bar of the 
Supreme Court of the United States and even be- 
fore that would be eligible for the bar of some of 
the circuit courts of appeal.’® It is apparent, there- 
fore, that the efforts of individual federal district 
courts to raise the standards of legal education of 
the federal bar would not be as effective as might 


appear. 
Ill. 


In connection with the discussion of the decen- 
tralized system of admission to the bars of the sev- 
eral federal courts, a consideration of some anomal- 
ous results which have come about under a similar 
system of disbarment becomes pertinent. 

Under the decentralized system the punishment 
or disbarment of an attorney by one federal court 
has no effect in other federal courts, as its orders 
are not operative in other courts.’7 Moreover, dis- 
barment by a state court had no effect on the status 
in federal courts of the disbarred attorney. 

Chief Justice Marshall in 1830 enrolled an at- 

10. 2 Works of James Wilson (Andrews ed. 1896) 248, n. 1. On 
—- to the Pennsylvania bar in 1804, see Reed, Joc. cit. supra 


“u. 2 Thornton, Attorneys at Law (1914) 59; Gavit, Indiana’s 
Constitution and Admission to the Bar (1980) 16 American Bar Ass’c. 
J. 595 


12. Reed, op. cit. supra note 8, 90, n. 2. 4 

13. 20 American Bar Ass’c. pa (1934 827. On a junior or inter- 
locutory bar, see Reed, Annual Review of Legal Education (1929) 30. 

14. Rules for Admission to the Bar (West Publ. Co. 1934) 140. 


15. Ibid. vii; 8 American Bar Ass’c. J. (1922) 132. 

16. Infra note 27. 

17. In re Ulmer, 208 Fed. 461, 466 (N. D. Ohio —, » re 
Watt, 149 Fed. 1009 (C. C. Pa. 1907); 6 C. J. p. 582; 2 ie 


p. 1111, n. 19. 


torney, who was applying for admission to the 
Supreme Court bar, even though his name had been 
stricken from the rolls of a federal district court 
in New York for contempt, as he had been a mem- 
ber of the bar of the highest court of that state 
for three years.’® 

A federal district court disbarred an attorney 
in 1898. At that time it pointed out that the attor- 
ney, though he had been disbarred in the state court 
seventeen years before, nevertheless had continued 
for the period to practice before the federal courts. 
The district judge stated that “when the highest 
court of a state has revoked an attorney’s license to 
practice, it ought to follow, as a matter of course, 
that his license should be revoked in the federal 
courts of that state.’’® 

An attorney, barred in 1912 from the courts of 
a state for professional misconduct, still held him- 
self out as a practising lawyer, entitled to respect 
and confidence as such, as he had not lost his 
membership in the bar of the Supreme Court of the 
United States. Four years later a committee of a 
city bar association petitioned the Supreme Court 
to disbar him because of the prior disbarment by 
the state court.2® It was such a situation which no 
doubt led the Supreme Court in 1925 to enter a rule 
governing the effect of state disbarment on the 
privilege to practice before that court. 

In 1925 the Supreme Court of the United States 
adopted a rule on disbarment which provided that 
“where it is shown to the court that any member 
of its bar has been disbarred from practice in any 
state ... or has been guilty of conduct unbecoming 
a member of the bar of this court, he will be forth- 
with suspended from practice before this court and 
unless . . . he shows good cause to the contrary 
within forty days, he will be disbarred.”** Three 
of the circuit courts of appeal have adopted a simi- 
lar rule in substance; in one of these three courts, 
disbarment in any court of record will result in dis- 
barment in that court, while the other two circuit 
courts confine prior disbarment to state courts but 
do not include disbarment by a federal district 
court.” 

It may be argued that the system of disbarment 
in federal courts is not a decentralized one in which 
each federal court controls disbarment by its own 
rules, as the final order or judgment in such pro- 
ceedings is subject to review by superior federal 
courts. While the Supreme Court doubted at first 
if it had the power to review disbarment proceed- 
ings,2* and some courts have denied that there is 
such a power,”* such review is considered an exer- 
cise of appellate jurisdiction over the final orders or 





18. Ex parte Tillinghast, 4 Peters 108, 7 L. ed. 798 (1880). See 
also (1888) 95 Am. Dec. 3438, note; (1888) 2 A. S. R. 861, note. 

19. United States v. Green, 85 és = (Cc. C. Colo. 1898). 
In re Adair, 84 Fed. (2d) 663 (D. Del. 9). 

20. Selling v. Radford, 248 U. cS 46, rc °y Ct. 877, 61 L. ed. 
585 (1916). 

21. No. 2, par. 5, Revised Rules of the Supreme Court, 28 U. S. 
C. A. p. 384 and Supp. p 26. 

22. Supra note 6. “The application of an attorney at law shall 
also state whether the eras has ever been suspended -or disbarred 
as an attorney in any cou . . oe of Practice before the United 
States Board of Tax pmo (1931) 1 

23. Ex parte Burr, 9 Wheat. 529, 530, 6 L. ed. 152 (1824). 
*“. . . the Supreme Court, up and to and including its last enuncia- 
tion, has held that neither appeal nor error lies from an order of 
disbarment, but that the only right of review exists, in a proceeding 
in the nature of mandamus raising the — whether or not judicial 
discretion was exercised in the order of removal.” In re Ulmer, 208 
Fed, 461, 467 (N. D. Ohio, 1913). Cf. Thatcher v. United States, 212 
Fed. 801 (C. C. A. 6th 1914). 

24. In McLaughlin v. The Judges of the District Court, 5 W. & S. 
272 (Pa. 1843), the Supreme urt of Pennsylvania said that courts 
of record are vested with exclusive power to regulate the conduct of 
their own officers and that certiorari, appeal, mandamus nor any other 
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judgments of the lower federal courts.2> This ap- 
pellate review by the Supreme Court of disbarment 
proceedings in inferior federal courts is evidence 
that the exercise of judicial discretion by an inferior 
court in disbarment is not independent of control 
by a superior court. It is to be noted, however, that 
the Supreme Court has narrowly limited the scope 
of its review to the abuse of discretion by the lower 
court and has not asserted the power of prescrib- 
ing rules governing disbarment in the inferior 
court.”° 


IV. 


The thirty-fifth section of the Judiciary Act of 
1789, by creating a decentralized system renders un- 
certain, in the absence of a concerted plan, any 
assurance of uniformity of policy with regard to 
educational requirements or disbarment. Since the 
present tendency is to meet existing problems by 
national action, the question arises as to whether 
the Supreme Court has, in the absence of congres- 
sional legislation, the power to adopt uniform rules 
governing admission and disbarment by the ninety- 
four inferior courts. 

If the Supreme Court of the United States were 
to prescribe the minimum educational standards 
approved by the American Bar Association, both 
for its own bar and also the bars of all inferior 
federal courts, a graded bar would be created in 
those states having lower educational requirements. 
An attorney not able to comply with the minimum 
standard, though eligible for admission to some 
state bars, would be denied admission to the bar 
of federal courts. Thus in those states, with educa- 
tional standards lower than those approved by the 
American Bar Association, there would be one 
group of lawyers with membership in only the state 
bar and another group privileged to practice in both 
federal and state courts.27 Such a graded bar 
formerly existed in some of the eastern states but 
it was brought into existence by state not federal 
action.”* 


¥, 


But does the judicial power of the Supreme 
Court of the United States include control over the 
bars of the inferior federal courts; courts which 
Congress, under its constitutional authority, has 
established since 1789? 

It has been said that the wide acceptance of the 
doctrine of the “inherent” power of the judiciary to 
control admission and disbarment is one of the 
most marked trends in recent judicial history and 
“as a result it may now be stated that it represents 

. the great weight of judicial opinion.”® 


procedure was available for an attorney who had been stricken from 
the rolls of an inferior court. See also Ex parte Law, 35 Ga. 285, 
289 (D. C. S. D. Ga, 1866). 

25. On review of ‘owe Kawa! see: 2 Thornton, op. cit. 
supra note 11, p. 1330, n - 610, n. 36; 38 C. J. p. 651, 
ag: 3. C.. SR 1112; (1908) io ‘Ae. Cas. 544, note. 

26. Ex parte Bradley, 7 Wall. 364, 376, 19 L. ed. 214 (1868). 
sae note 23; Ex parte Secombe, 19 How 9, 15 L. ed. 565 (1856). 

Even for a case involving a federal question but which orig- 
inated in a state court, an attorney unable to meet the prescribed 
standards, while qualified to appear before the highest court in the 
state, would not be qualified to appear before the Supreme Court of 
the United States if the case is reviewed by that body. 

28. 4 Reports, American Bar Ass’c. (1881) 242, 258, 259. On 
yvraded, differentiated and unitary bars, see Reed, op. cit. supra note 3, 
79; Arant, Cases on the American Bar and its Ethics (1933) 83. 

29. Potts, Inadequacy of Disbarment Machinery (1934) 12 Tex. 
L. Rev. 127, 137. 

See also Lee, Constitutional Power of the Courts over Admission 
to the Bar (1899) 23 Har. Rev. 238; Green The Courts’ Power 
over Admission and Disbarment (1923) 4 Tex. L. Rev. 1; Caulfield, 
Regulation of Practice of Law (1984) 5 Mo. Bar J. 101; Dodd, Cases 
en ei oyy —— (1932) 287, n. 19; Arant, op. cit. supra note 28, 
9-39; (1929) 6 R. 851. CH. Reed, op. cit. supra note 8, 38, 77; 
Reed, Annual ys Nes of Legal Education (1930) 5; Beardsley, The 
age ct” aoe to Inherent Power over the Bar (1933) 19 American 
ar Ass’c 


Excerpts from two decisions will be set forth 
which lend strong support to the doctrine that each 
federal court possesses the “inherent’*®® power to 
control admission and disbarment ;** a doctrine at 
variance with the view that “inherent” judicial 
power to control admission means the power of the 
Supreme Court to regulate admissions in the lower 
courts. 

Chief Justice Taney, in an often cited passage, 
said that: 

“It has been well settled, by the rules and practice of 
common-law courts, that it rests exclusively with the 
court to determine who is qualified to become one of its 


officers, as an attorney and counsellor and for what cause 
he ought to be removed.”™ 


This passage may be interpreted to mean that 
each federal court has the power to determine ad- 
mission and disbarment of the members of its own 
bar** and that neither Congress nor any superior 
federal court can prescribe rules governing the in- 
ferior federal courts in such proceedings.™ 

A federal district court has stated that: 


“The thirty-fifth section of this Act [Judiciary Act of 
1789] is a clear concession to the courts of exclusive juris- 
diction over the subject of the admission of attorneys and 
counsellors to practice, and may, I think, be taken as an 
acknowledgment by Congress that this is a matter within 
the judicial power of the United States.’”™ 


This statement, and others in the opinion, while 
authority for the doctrine of the power of each 
court to control admission to its own bar, free from 
congressional interference, is not authority for the 
view that our federal court system is a unified one, 
in which the Supreme Court may exercise super- 
visory control, by it own rules, over admission to 
the bars of the ninety-four inferior federal courts. 

It has been stated, however, that even in the 
absence of congressional legislation the Supreme 
Court of the United States has supervisory control 
over admission to the bars of inferior federal courts. 
The argument is that just as the creation by Con- 
gress of the inferior federal courts of itself invested 
these courts with judicial power over admission 
and disbarment, so the existence of a supreme court 
implies that such a body has the power of super- 
vision over inferior courts.** If this argument be 
sound, then the Supreme Court by its own rules 
may abolish the decentralized system of admission 
and disbarment, which characterizes our federal 


30. Cheadle, Inherent Power of the Judiciary over Admittance 
to the Bar (1932) 7 Wash. L. Rev. 818, 320. 


31. For a criticism of the use of the concept “inherent power” 
with reference to courts created by statute, see Rule Making Power 
of Courts (1932) 21 Georgetown L. J. 2. See Frankfurter and 
Landis, Power to Regulate Contempts (1923) 37 Har. L. Rev. 1010, 
1022 for an analysis of the concept “inherent power.” 


32. Ex parte Secombe, 19 How. 9, 13, 15 L. ed. 565 (1856). 
The petitioner sought a writ of mandamus ‘to compel the judges of 
the territorial court, who disbarred him, to revoke their order. 

On the use of mandamus to obtain admission to the bar, see Brack- 
enridge v. Judges of the Court of Common Pleas, 1 S. & R. 187 
(Pa. 1814). 

33. This interpretation of the excerpt appeared in Ex parte 
Magruder, 6 Amer. L. Reg. (N. S.) 292, 296 (S. C. D. of Col. 1867). 

34. “Admission to and continuance at the bar of the federal courts 
are not the subject of statutory regulation, but are governed wholly 
by rules which the several courts adopt | and enforce in the exercise 
of powers inherent in their constitution.” In re Thatcher, 190 Fed. 
969, 976 (N. D. Ohio 1911), aff'd. 212 Fed. 801 (C. C. A. 6th 1914). 

85. In re Shorter, 22 Fed. Cas. 16, 18, No. 12, 811 (D. C. Ala. 
1865). This case involved the “test oath” statute. Act of Jan. 24, 
1865, c. 20, 13 Stat. 424. Infra note 42. 

36. “. . . it can be said that the exercise of our Supreme Court 
of supervisory authority over the conduct of inferior federal judges 
requires no other warrant in the Constitution than the grant to it 
of the supreme judicial power.’ Shartel, Federal Judges—Appoint- 
ment, Suspension, and Removal (1929) 28 Mich. L.° Rev. 723, 781. 
Ibid., 782, n. 13. 

‘See Index Digest of State Constitutions (1915) 415 for state con- 
stitutional provisions expressly conferring on the highest court super- 
visory control over lower courts. 
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court system, and adopt uniform rules governing 
the bars of inferior federal courts. 

But the Supreme Court of the District of Co- 
lumbia has stated*’ that each federal court has the 
sole and inherent common law power, confirmed by 
Congress,** to regulate the admission of attorneys 
to, and dismissal from, its bar. Such power, if any, 
as the Supreme Court of the United States pos- 
sesses over admission and disbarment by an in- 
ferior court, it was also stated, comes only from its 
appellate jurisdiction, which is under congressional 
control.*® 

This obscure but interesting decision of the Su- 
preme Court of the District of Columbia merits 
further consideration since it brings out the nature 
of the power of a federal court to regulate admis- 
sion under a decentralized system. 

The Supreme Court of the United States in 
March, 1865, amended its rule on admission*® to 
conform to an act of Congress requiring a new oath 
for attorneys in federal courts.** The act of Con- 
gress was held unconstitutional in January, 1867, 
by a five to four vote, as being an ex post facto law.* 
The majority stated that its amended rule must be 
rescinded and it was so ordered.* 

But the Supreme Court of the District of Co- 
lumbia,** after this decision was rendered, rejected 
the application of an attorney who could not take a 
similar oath. This court refused to change its rule 
on admission, adopted prior to the passage of the 
test oath act but which embodied the provisions of 
the act,*° because it was within its power to deter- 
mine its own rules on admission. Even though the 
requirement was unconstitutional when in the form 
of an act of Congress, it was valid as a qualification 
for admission when prescribed by the rules of a 
court. Since the majority of the Supreme Court of 
the United States did not hold that the test oath 
act prescribed a qualification for admission, it re- 
scinded its recently amended rule; but the Supreme 
Court of the District of Columbia refused to change 
its rule on admission which required the same 
oath.*™* 

The Supreme Court of the United States has 
said with regard to the doctrine of the judicial 
power of inferior federal courts: 

“But it is contended that the statute” materially inter- 
feres with the inherent power of the courts and is invalid. 
That the power to punish for contempt is inherent in all 
courts, has many times been decided. . It is essential 
to the administration of justice. The courts of the United 
States when called into existence and vested with jurisdic- 
tion over any subject, at once become possessed of the 
power. So far as the inferior federal courts are concerned, 
however, it [the power to punish for contempt] is not 
beyond the power of Congress. 


87. Ex parte Magruder, 6 Amer. L. Reg. (N. S.) 292 (S. C. D. 
of Col. 1867). 

38. This reference is no doubt to section thirty-five of the Ju- 
diciary Act of 1789, supra note 1, where is used the term “courts of 
the United States.” This term should include the Supreme Court of 
the District of Columbia. For the history of courts in the District, 


see 5 Fed. Stat. Ann. (2d ed. 1917) 913. 

39. On congressional control a me procedure, see infra 
note 50. See also supra notes 24 and 2 

40. Rule 2, General ae Law, 2 Wall, vii. Supra note 4. 


41. Act of Jan. 24, 1865, c. 20, 13 Stat. 424. 

42. Ex_parte Garland, 4 "Wall. 333, 18 L. ed. 

43. 4 all. vii. 

44, Supra note 37. 

45. Did the test oath of 1865, supra note 41, necessarily apply 
to the Supreme Court of the District of Columbia, since the act 
cluded only the Supreme Court of the United States, any circuit r 
district court of the United States, and the court of claims? On the 
status of courts of the District of Columbia see O’Donoghue v. United 
States, 289 U. S. 516, 58 S. Ct. 740, 77 L. ed. 1856. See also Notes 
(1938) 2 Geo. Wash. 'L. Rev. 84; (1988) 22 Georgetown L. J. 91. 

45a. Infra note 48. 

46. Act of Mar. 2, 1821, c. 99, 1 Stat. 487. Infra note 52. 

47. Michaelson v. United States, 266 U. S. 42, 65, 45 S. Ct. 
18, 69 L. ed. 162, 35 A. L, R. 451 (1934). 


866 (1867). 


This statement, while recognizing that the 
power of the Supreme Court of the United States 
to punish for contempt is free from congressional 
control,** does not affirm the view that the judi- 
cial power of inferior federal courts over contempt 
is immune from congressional legislation. If Con- 
gress may regulate the power of an inferior federal 
court to punish for contempt, a power considered 
vitally essential to the administration of justice, it 
would seem that it could also regulate admission 
and disbarment in inferior federal courts.*® 

If the judicial power of inferior federal courts 
over admission and disbarment is subject to con- 
gressional control, it would follow therefore that 
Congress, if it so desired, could terminate the decen- 
tralized system of admission and disbarment. As 
Congress has empowered the Supreme Court to 
make rules of procedure for inferior federal courts, 
so it should possess the power to enable the Su- 
preme Court of the United States to exercise super- 
visory control over admissions and disbarments in 
these inferior federal courts.* 


VI. 


Despite the marked tendency to solve problems 
by national action, admission and disbarment by the 
federal courts are today, as in 1789, under the con- 
trol of each court. And in turn, the rules on admis- 
sion reflect the varying standards of the several 
states rather than a uniform national standard. 

Assuming that it is a forward step to abandon 
the decentralized system of admission and disbar- 
ment and to substitute a unified system, then the 
means by which this can be accomplished become 
important. As has been pointed out the efforts of 
individual district courts offer little assurance of 
uniformity of standards or continuity of policy. 

Since the Supreme Court has deferred in the 
past to congressional legislation regulating inferior 
federal courts, such as the thirty-fifth section of the 
Judiciary Act on admissions," legislation on con- 
tempt of court,®* and on regulation of procedure,® it 
is not likely that the Court will prescribe rules on 
admission and disbarment for inferior federal courts 
until congressional sanction has been given.™ 

It is problematical as to whether Congress will 


48. “The legislature may undoubtedly prescribe wee or for 
the office, to which he (the attorney) must conform. . ues- 
tion, in this case, is not as to the power to prescribe qualifica ons, 
but whether the power has been exercised as a means for the in- 
fliction of punishment. . Ex parte Garland, 4 Wall. 833, 379, 
18 L. ed. 366 (1867). Reed, “Annual eview of Legal Education (1930) 
5, n. 1; 6 C. J. p. 572, n. 63. Infra note 54. 

9. Ex parte Robinson, 19 Wall. 505, 510, 22 L. 205 (1873); 
. United — = Fed. (2d) 5%, 54° (C. C. at 8th 1927). 


32. & Pp. 941 
50. Reed, Annual Review of 1 Education (1930) 8, 11; 
Hose v. Bradshaw, 231 Pa. 485, 80 Atl. 1098 (1911). 
or congressional control over the scope of the original poriptietion 
of federal district courts and the appellate jurisdiction of the 
Court, see Waterman, The Nationalism of Swift v. Tyson ‘sehr ni 11 
N. L. Rev. 126, 130; Rose, Federal Jurisdiction and Procedure 
(4th ed. 3081) Sec. 24; Beard, The American Leviathan (1980) 110. 

51. Supra notes 1’ and 40. 

52. Act of September 24, 1789, c. 20, Be, 17, 1 Stat. 88; supra 
note 46; 28 U. A. Sec. 385: 29 U. c. A. Sec. 111; Dodd, 
Cases on Cencstbatiecad Law (1933) 240 n. S50; Dobie, Federal Pro- 
cedure (1928) Sec. 167; Nelles and King, Contempt by Publication (1928) 
28 Col. L. Rev. 401, 422. 

53. For congressional! legislation in 1789 conferring on the Su- 
preme Court power to adopt equity and admiralty rules governing pro- 
cedure in inferior federal courts, see 28 U. C. A. Sec. 728. See also 
Report of Committee on Ss Judicial Procedure, 55 Reports, Amer- 
ican ad Ass’c. (1980) 542-543. 

. « despite cc the courts may 
Pe... ver, the fact remains that the 1 atures of perhaps all 
jurisdictions have legislated on the subject and some deference at least 
has been given such legislation by the courts in all such instances.” 
Green, on, cit. supra note 29, 17. 

See also Potts, Trial by Jary in Disbarment Proceedings (1982) 9 

ba L.. Rev. 28, 43; Shanfield, The Scope of Judicial Independence 

e Legisiature in Matters of Procedure and Control of the Bar 

‘ieass on” gl i Rev. 165, 173-174; 2 R. C. L. p. 942; (19380) 
A. L. R. 151 


claim as to their ex- 
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soon empower the Supreme Court to formulate 
uniform rules on admission and disbarment. The 
recent statute authorizing the Supreme Court to 
prescribe rules of procedure in actions at law for 
federal district courts,®* thereby abolishing con- 
formity to state practice which has obtained since 
1789,°* while evidence of congressional approval of 
national uniformity in procedure at law and of 
supervisory control over the district courts, was 
enacted only after many years of effort.*” 

The Federal Judicial Conference,®* created by 
Congress in 1922, composed of the Chief Justice of 
the Supreme Court and the senior circuit judge of 
each circuit, may be a means whereby some of the 
undesirable results arising from a decentralized sys- 
tem of admission and disbarment can be eliminated, 
with some expedition and without the necessity of 
congressional action. 

Inasmuch as the purpose of creating the Fed- 
eral Judicial Conference was to secure judicial 
administration in our federal judiciary under a uni- 
fied court system, in contrast to the system of in- 
dependent courts which has existed since 1789,°° the 
Conference may deem it within its province to 
formulate uniform rules on admission and disbar- 
ment. Since the act creating the Judicial Confer- 
ence provides that it “shall submit suggestions to 
the various courts as may seem in the interest of 
uniformity,”® it might recommend to the ten cir- 
cuit courts of appeal and to the eighty-four district 
courts that they adopt these uniform rules on ad- 
mission and disbarment.®* It has been said that 
“though the functions of this body consist primarily 
in the assignment of judges in order to equalize the 
load of work . . . and to consider improvements in 
judicial procedure, its creation affords an agency 
that can be made use of for general administrative 
purposes,” 

If the Judicial Conference were to prepare uni- 
form rules on disbarment, and recommend their 
adoption, it seems plausible to assume that many of 
the federal courts would accept these recommenda- 
tions and substitute them for their present rules. 
The uniform rule on admission to the federal bar 
need be only that of a minimum educational re- 
quirement, as approved by the American Bar As- 
sociation, and need not be adopted by those federal 
courts where rules now require higher educational 
standards. 

Such a recommendation on admission, for ap- 
plicants in the future, if adopted as the rule of 
the Supreme Court of the United States, of the ten 
circuit courts of appeal, and of the federal district 
courts in those states with relatively low standards 
of legal education, would result in a nationally uni- 


55. Sunderland, The Grant of Rule-Making Power to the Su- 
preme Court of the United States (1934) 32 Mich. L. Rev. 1116; 20 
American Bar Ass’c. J. (1934) 395. See also Pound, The = Mak- 
ing Power of the Courts (1926) 12 American Bar Ass’c, J. 6 

6. 38 U. S. C. A. See 784; C. & N. W. Ry. v. Kendall, 167 
Fed. 62, 65 (C. C. A. 8th 1909). 

57. The movement for uniform rules of procedure at law in fed- 
eral courts began in 1910. 51 Reports, American Bar Ass’c. (1926) 
519. For an earlier movement see: Reynolds, A National Code of 
Procedure (1887) 21 American Law Rev. 195, 202; Warren, eee 
Process and State Legislation (1929) 16 Va. L. Rev. 546, 56 

58. Frankfurter and Landis, op. cit. supra note 2, 241; Willoughby, 
Fitasiptee, of Judicial Administration (1929) 275. 

“Until 1922, the district courts, and likewise the circuit courts 
were virtually independent units, without a supervising 

Ogg and Ray, American Government (2d ed. 1926) 

Unification of the Judiciary (1923) 2 Tex. 


of pa 
or unifying head.” 


419. See also Potts, 
Rev. 445. 

60. 2 % S.C. A. 
61. J 
ican Bar yo c. 

62, Langeluttig, The. Department of Justice (1927) 179. 


Sec. 218. 
f° e08, e aaa Judicial Conference (1930) 16 Amer- 


form minimum standard of legal education for the 
federal bar. 

Though it may be a matter of dispute as to the 
means by which is to be brought into existence a 
uniform minimum national standard of legal educa- 
tion for admission to the federal bar and uniform 
rules on disbarment, it is important to remember 
that: 


“Our American system of a federal judiciary, separated 
from that of the states, contains possibilities of organic differ- 
entiation [of the bar] that we have hardly begun to real- 
= 

63. Reed, Training for the Bar, 186 Annals of American Academy 
of Political and Social Science (1928) 152, 154. 


See also Frankfurter and Landis, op. cit. 
on the need of a well trained federal bar. 


supra note 2, 315-318, 





Arrangements for Annual 
Meeting at Los Angeles 


HEADQUARTERS: BILTMORE HOTEL 
Hotel accommodations, all with bath, are available 
as follows 
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Biltmore Hotel. .$3.50 to $6.00 $5.00 to $7.00 $5 to $ 9 $10, 12,15 
Ambassador .... 5.00to 7.00 7to 11 18to 22 
Clark Hotel..... 2.50to 3.00 3.50to 4.00 7to 15 
Hayward Hotel.. 2.00to 5.00 3.00to 7.00 
Mayflower Hotel 2.50to 3.50 2.50to 3.50 
Rosslyn Hotel.... 2.50 3.50 4& 5 10 
Savoy Hotel .... 2.50to 3.50 2.50to 3.50 


Explanation of Type of Rooms 


A single room contains either a single or double 
bed to be occupied by one person. A double room con- 
tains a double bed to be occupied by two persons. 

A twin-bed room contains two beds to be occu- 
pied by two persons. A twin-bed room will not be 
assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 


cating bedroom containing double or twin beds. Ad- 
ditional bedrooms may be had in connection with 


parlor. 

To avoid unnecessary correspondence, members 
are requested to be specific in making requests for 
reservations, stating hotel desired, number of rooms 
required and rate therefor, names of persons who 
will occupy the same, and arrival date, including 
definite information as to whether such arrival will be 
in the morning or evening. 

Reservations should be made as early as possible. 
Requests should be addressed to the Executive Secre- 
tary, 1140 North Dearborn Street, Chicago, Illinois. 


National Conference of Commissioners on Uniform 
State Laws 

The next Annual Meeting of the Conference will 
be held at the Biltmore Hotel, Los Angeles, California, 
heginning Tuesday, July 9, 1935. 

Applications for hotel reservations should be 
made to the Executive Secretary of the: American Bar 
Association, 1140 North Dearborn Street, Chicago, 
Illinois. 














PROGRESS ON THE NATIONAL BAR PROGRAM 





HE possibilities of accomplishment on the Na- 

tional Bar Program subjects are vividly illustrated 

by the recent election in California, where four 
amendments to the constitution were passed. Three of 
these dealt directly with criminal law and the fourth 
with the selection of judges. The latter, however, was 
included in all the campaign literature as one of the 
initiative proposals to curb crime and its passage was 
probably due to its inclusion along with the other crime 
measures. 

Many bar associations, although favoring some 
changes in their method of choosing the judiciary, have 
felt this was a hopeless cause because it required a 
constitutional amendment. The striking example we 
have just had from California shows that an amend- 
ment of this kind can be put through. A committee 
of the California Bar was very active in pushing these 
amendments and cooperated with the state Chamber 
of Commerce, the League of Women Voters, the State 
Federation of Women’s Clubs and the Commonwealth 
Club of San Francisco in advocating them. The Ad- 
visory Committee of the California Committee on Bet- 
ter Administration of Law, which did much of the 
organization work was composed entirely of lawyers 
who have taken a prominent part in the State Bar of 
California. 

The first topic on the National Bar Program, 
Criminal Law and Its Enforcement, has received con- 
siderable attention from bar associations of the coun- 
try. It is fortunate that this is the case because we are 
in a better position to secure action at this time than we 
have been for many years. The public psychology is 
now such that it will support any measures which it 
is reasonably assured will tend to suppress the crime 
menace. With the Attorney General’s Crime Confer- 
ence meeting in Washington on December 10-13, in- 
cluding as official delegates, among others, representa- 
tives from the American Bar Association and every 
state bar association in the country, there is going to 
be a further focusing of public attention on this prob- 
lem. Forty-four legislatures meet in 1935, and if our 
bar associations are ready with a constructive program 
to present them, that program will meet with the same 
success as the constitutional amendments in California. 

The American Bar Association outlined at its Mil- 
waukee meeting some immediate steps which those who 
have studied criminal law intensively believe will be of 
material benefit in the present situation. One of these 
is the creation of a State Department of Justice, with 
the Attorney General at the head of all law enforcing 
agencies in the state and responsible for law enforce- 
ment in the state. Judge Beasly’s article in this issue 
of the JourRNAL explains the need of this provision in 
California, and what improvements it is expected to 
bring about. 

Another recommendation concerned criminal pro- 
cedure. In this field we already have the advantage 
of a carefully worked out program in the American 
Law Institute Code. While improvements in proce- 
dure will not of themselves solve the crime problem, 
there can be no doubt of their importance as an in- 
tegral part of any permanent solution, nor can there be 
doubt that this is the particular province which is the 
direct and inescapable responsibility of the lawyers. 

The number of states which since 1930 have 
adopted parts of the Code, as reported by the Director 
of the Institute, is 14. We have the opportunity during 
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the coming legislative sessions to double that figure. 
An adoption of the Code as it stands, without mature 
consideration, is not urged, but a careful study of its 
provisions and their applicability in any particular 
state will undoubtedly yield a number of recommenda- 
tions for the improvement of criminal procedure. Bar 
associations which do not press for the adoption of 
such a program are losing an opportunitv which lies 
open before them. 

Almost 500 committees, the names of whose mem- 
bers are on file with the American Bar Association, are 
working actively on National Bar Program subjects. 
Communication has been established directly with these 
committees and suggestions are being furnished to them 
as to work within their scope which needs to be done. 
Considerable interest is being shown in Legal Education 
and Admissions to the Bar, and the addition of five 
more states last year to the rapidly growing group re- 
quiring two years of college education or its equivalent 
as a requirement for taking the bar examinations, is a 
further instance of the possibilities of concrete accom- 
plishments through bar association efforts. The study 
of methods of admission to the bar is receiving attention 
in some quarters, both in the way of an inquiry into bar 
examination technique and results, and also along the 
lines of a suggestion which has been made by Dean 
Green of the Northwestern Law School that a candi- 
date’s past record and experience as well as his bar 
examination should have weight in determining the 
question of his admission. A survey of methods of 
investigating character used by the various states has 
been made by the National Conference of Bar Examin- 
ers, and there are some states which are now consider- 
ing a probationary or temporary admission such as was 
recently adopted in New Mexico, in order to give a 
period of time after the attorney has actually started to 
practice, in which to find out more about his morals in 
action. 

A summary of methods of disciplinary procedure 
now in use is being made up and will be available for 
distribution within a few weeks, as well as the Hand- 
book on Judicial Selection which is being prepared by 
Prof. Evan Haynes of the University of California.* 

A very successful session on methods of choosing 
judges was held by the Cincinnati Bar Association 
during the past month, in which prominent Ohio, 
Illinois and Michigan lawyers spoke on various angles 
of this problem. An issue of the Cincinnati Law Re- 
view, containing the discussions is available from tle 
American Bar Association on request. 

While committees on the National Bar Program 
subjects are active in many places, the fundamental ob- 
jective behind the coordination plan of producing a 
closer knit bar is not being neglected. The Coordina- 
tion Committee is continuing to give this matter close 
study and a few associations have appointed commit- 
tees to consider and give their views on thé type of 
formal connection or relationship between local, state 
and national bar associations which will be of greatest 
advantage to the profession. Out of this discussion 
and consideration, it is confidently expected that a 
plan will be evolved for a more permanent type of 
union between the different classes of bar organizations. 

Witt SHAFROTH, 
Assistant to the President. 


“*The Handbook is to be distributed at the cost price of $1.00. 
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THE COMING CRIME CONFERENCE 


The fact that the American Bar Asso- 
ciation will be represented at the Crime Con- 
ference called by Attorney General Cum- 
mings by a delegation headed by President 
Loftin is sufficient evidence of the impor- 
tance which it attaches to the undertaking. 

For many years, through its Section on 
Criminal Law, the Association has been do- 
ing its part to improve the administration of 
criminal justice. More recently, in outlining 
its coordination program, it gave first place 
on the list of subjects for discussion and 
action to the enforcement of the criminal 
law. And at the Milwaukee meeting it made 
specific recommendations which constituted 
a genuinely constructive program. 

The Crime Conference should serve to 
focus the attention of the public and the 
legislators not only on the various aspects 
of the crime problem which demand further 
study but also on such proposed reforms as 
have received general acceptance from those 
in a position to give an opinion on the sub- 
ject, and as to which the need at present is 
for action rather than prolonged considera- 
tion. It should be able to give them a moral 
momentum which will go far toward gettin 
them through many legislatures which 
would otherwise remain indifferent or un- 
impressed. 

When we consider that a large majority 
of the State Legislatures will meet next year 
the timeliness of the Conference becomes 
apparent. It was no doubt with a view to 


the possible effect of its recommendations on 
State Legislatures that the Attorney General 
called the Conference just at this time. For 
he recognizes, and has often stated, that the 
major part of the problem of enforcement 
of criminal law rests with the States and that 
the field of the Federal Government is con- 
stitutionally limited. Moreover, he has al- 
ready secured from Congress all the legisla- 
tion which he has requested. 

We do not mean that the Crime Con- 
ference will not discuss many aspects of the 
national crime problem as to which no im- 
mediate and final recommendation may be 
made. Such discussion should serve to 
clarify the problems and advance them 
further on the road to a satisfactory solu- 
tion. But in view of Attorney General Cum- 
mings’ record, it is fairly safe to assume that 
there will come out of the Conference recom- 
mendations for prompt action in directions 
where it seems particularly needed. 


THE WELFARE OF THE BAR 

The recent report of the Missouri State 
Bar Association’s Committee on the Welfare 
of the Bar, referred to in another part of this 
issue, is a further illustration of the increas- 
ing attention which these organizations are 
paying to the economic situation of the pro- 
fession. 

That committee sent out a questionnaire 
to all the members of the Missouri State Bar 
Association designed to bring out the facts 
and to suggest remedies, if any were needed. 
Although a relatively small percentage of 
the lawyers responded, still there were 
enough replies, in the opinion of the com- 
mittee, to justify some conclusions and 
recommendations. 

One of the questions asked was “How 
many lawyers, in your opinion, are necessary 
to handle the law business in your commu- 
nity satisfactorily?” The composite opinion 
of those answering showed that 55% of 
those now practicing could satisfactorily at- 
tend to all the business. The committee re- 
gards this answer as one of the most signifi- 
cant revelations of the entire survey and 
recommends that special study be given to 
the serious condition of overcrowding which 
exists. It further suggests that it is but just 
that those who are considering the law as a 
profession should know that those engaged 
in the practice find that there are at present 
more licensed lawyers than their communi- 
ties can absorb. 

Another question was as to the average 
income of the lawyers for the five-year pe- 
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riod from 1929 to 1933 inclusive. The replies 
naturally showed some diminution on the 
whole, particularly in the higher ranges. 
Still another question was designed to bring 
out the prevailing minimum fees in the va- 
rious communities and the Bar’s opinion as 
to what they should be in the case of clients 
who were able to pay a fair compensation. 
The statistics on this point were sufficiently 
persuasive to lead the committee to recom- 
mend that it be directed to prepare and sub- 
mit to the membership of the Association, 
for consideration and approval, a proposed 
schedule of minimum fees for those classes 
of services lending themselves to such treat- 
ment. 

However, the committee did not inter- 
pret the “Welfare of the Bar” as meaning 
the financial interest of the profession alone. 
There are plenty of evidences throughout 
the report that it realized that the true wel- 
fare of the Bar will be best secured by a dis- 
charge of its responsibility to the public. In 
line with this idea is the recommendation 
“that in the interest of lawyers and the pub- 
lic, this committee be directed to study and 
make definite recommendations for the dis- 
patch of litigation.” 

The replies to the questionnaire con- 
vinced the committee that the lawyers of the 
State believed that the Association should 
devote a good deal of its attention to the 
practical professional problems of lawyers, 
and it accordingly recommended that there 
be a permanent standing committee on the 
Welfare of the Bar—which recommendation 
was adopted. In the November issue of the 
JouRNAL we told of what the New York 
County Lawyers’ Association, the Idaho 
State Bar and the Association of the Bar of 
the City of Boston were doing in this direc- 
tion. It is evident that this aspect of the 
lawyer’s work is destined—and properly so 
—to receive increasing attention. 


AN EXTRAORDINARY BAR 
INTEGRATION BILL 

An examination of the State Bar Act 
recently passed by the Louisiana Legislature 
shows a plain provision for a political Board 
of Governors. That body is to be composed 
of one member from each congressional dis- 
trict, nominated at the regular party pri- 
maries, as now provided by law, and elected 
at the regular congressional election by the 
people. In other words, candidates for the 
governing body are to run with a party label 
and the nomination and election are likely 


to be determined by political considerations 
which have nothing to do either with their 
duties or capacities. ; 

Once elected, this political Board is the 
controlling body. It has power to appoint 
such committees, officers and employes as it 
sees fit and to pay salaries and necessary ex- 
penses. It has power to formulate rules of 
professional conduct for all members of the 
Bar in the State, to receive and investigate 
complaints and to make findings and recom- 
mendations to the legally constituted “dis- 
barment authorities.” It has power to make 
disbursements from the funds of the State 
Bar and to pay all necessary expenses for 
effectuating the purposes of the Act. It is 
vested with “exclusive authority to prescribe 
rules and qualifications for admission to the 
Bar in Louisiana,” subject to the reservation 
that it “shall not prescribe a higher general 
educational qualification than a high school 
course or the equivalent thereof.” 

The members of the first Board of Gov- 
ernors are to be appointed by the Governor, 
by and with the advice and consent of the 
Senate, and vacancies are to be filled in the 
same way. They are not to receive any pe- 
cuniary compensation for services other than 
necessary expenses connected with the per- 
formance of their duties. Candidates for this 
position must file an affidavit “disclosing the 
names of private corporations, if any, for 
which the said candidate has been attorney, 
with emoluments received, for a period of five 
years previous to date of said declaration of 
intention” to become a candidate. 

The two main features of this extraor- 
dinary Bar bill are of course the plan to make 
a political body out of the State Bar Board 
and the attempt to confer on that Board the 
“exclusive authority” to prescribe the rules 
for the admission and the qualifications of 
the officers of the Supreme Court. In these 
respects the measure of course differs ma- 
terially from the California State Bar Act, 
long the pioneer and model in this field. 

Obvious objections will naturally occur to 
anyone who reads this extraordinary meas- 
ure. Its future adventures will be watched 
with interest by the Bar of the whole coun- 
try. 


Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of 
such matters may be presented, the editors of this Journal 
assume no responsibility for the opinions in signed articles, 
except to the extent of expressing the view by the fact of 
publication, that the subject treated is one which merits 
attention. 
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Privilege of Immunity from Arrest Conferred by the Constitution on Senators and Repre- 


sentatives Does Not Include Immunity from Service of Process—New York Milk Board’s 
Order Fixing Minimum Prices to. Producers Not Shown to Be Arbitrary by Mere Show- 


ing That Wholesaler Challenging Order Is Losing Money 





Scope of Remedy Afforded 


by Writ of Habeas Corpus—Court Dismisses Certificate of Question from Circuit 
Court of Appeals as Failing to Meet Requirement That It Should Present Ques- 
tions of Law and Not Mixed Questions of Law and Fact — Situs of Personal 
Property for State Inheritance Taxation — Merchant Marine Act of 1920 
Liberally Construed 





By Epcar Bronson TOLMAN* 


Constitutional Law—Senatorial Immunity from 
Arrest 


The privilege from arrest conferred on Senators and 
Representatives by Article I, Section 6 of the Constitution 
does not include immunity from the service of process. 


Long v. Ansell, Adv. Op. 58; Sup. Ct. Rep. Vol. 
55, p. 21. 


This opinion, by Mr. Justice BrAnpeEIs, related 
to the extent of senatorial privilege from judicial 
process. Senator Long was served with a summons in 
the District of Columbia, in a libel suit, brought by the 
respondent, Samuel T. Ansell, a resident of the Dis- 
trict. Asserting that the summons and service were 
invalid under Article I, Section 6, Clause 1 of the Con- 
stitution, because issued and effected during a session 
of Congress which he was attending, Senator Long ap- 
peared specially and moved to quash the summons and 
service. The District Supreme Court denied the mo- 
tion, and the Court of Appeals affirmed. On certiorari, 
the Supreme Court unanimously affirmed the ruling. 

In his opinion, Mr. Justice BRANDEIS pointed out 
that the constitutional privilege does not extend to im- 
munity from service of process, and said: 


Senator Long contends that Article I, Section 6, Clause 
1 of the Constitution, confers upon every member of Con- 
gress, while in attendance within the District, immunity in 
civil cases not only from arrest, but also from service of 
process. Neither the Senate, nor the House of Representa- 
tives, has ever asserted such a claim in behalf of its members. 
Clause 1 defines the extent of the immunity. Its language 
is exact and leaves no room for a construction which would 
extend the privilege beyond the terms of the grant. In 
Kimberly v. Butler, Fed. Cases No. 7, 777, Mr. Chief 
Justice Chase, sitting in the Circuit Court for the District 
of Maryland, held that the privilege was limited to ex- 
emption from arrest. ... The courts of the District of 
Columbia, where the question has been raised from time 
to time since 1868, have consistently denied the immunity 
asserted. State cases passing on similar provisions so hold. 

History confirms the conclusion that the immunity is 
limited to arrest. The cases cited in support of the 
contrary view rest largely upon doubtful notions as to the 
historic privileges of members of Parliament before the 
enactment in 1770 of the statute of 10 George III, c. 50. 
That act declared that members of Parliament should be 
subject to civil process, provided that they were not “ar- 
rested or imprisoned.” When the Constitution was adopted, 
arrests in civil suits were still common in America. It is 
only to such arrests that the provision applies. 


*Assisted by James L. Homire. 


The constitutional privilege here asserted must not be 
confused with the common law rule that witnesses, suitors 
and their attorneys, while in attendance in connection with 
the conduct of one suit, are immune from service in an- 
other. That rule of practice is founded upon the needs of 
the court, not upon the convenience or preference of the 
individuals concerned. And the immunity conferred by the 
court is extended or withheld as judicial necessities require. 

The case was argued by Mr. Seth W. Richardson 
for the petitioner. 


State Statutes—New York Milk Control Act— 
Validity of Orders of Milk Control Board 
Orders of the New York Milk Control Board, fixing 

the minimum prices which wholesalers shall pay to pro- 
ducers, are not shown to be arbitrary and in conflict with 
the Fourteenth Amendment by the mere showing that the 
wholesaler challenging the orders is operating its business 
at a loss under the prices fixed by the orders. 

Hegeman Farms Corporation v. Baldwin et al., 
Adv. Op. 29; Sup. Ct. Rep. Vol. 55, p. 7. 

This case involved a suit brought by the appellant 
for an injunction against enforcement of orders of the 
New York Milk Control Board limiting the price of 
milk. The appellant, a wholesale milk dealer, pre- 
viously held a license to engage in the business, but, 
after notice and hearing, the Board revoked the license 
because of payments to producers below the minimum 
prices fixed by orders of the Board. The Board, by 
orders, has fixed the minimum prices at which milk 
may be sold to dealers and the minimum to be paid 
to producers for various classes of milk. The appellant 
challenges the orders as in violation of the Fourteenth 
Amendment. 

The complaint was dismissed by a specially con- 
stituted district court of three judges, on motion of 
the appellees, after stipulation of certain facts. Since 
the facts stipulated did not enlarge the allegations of 
the bill, the principal question considered was whether 
the bill made out a cause of action. Holding that a 
cause of action was not made out, the Supreme Court, 
in an opinion by Mr. Justice Carpozo, reviewed the 
allegations of the bill in relation to the orders of the 
Board. In dealing with the allegations of the bill, Mr. 
Justice Carpozo emphasized that in substance it 
merely alleged that the appellant was operating at a 
loss. In this connection he said: 


___ For an understanding of the complainant’s position both 
in its economic and in its legal aspects, the fact is of critical 
importance that there has been no attempt by the Board 
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to fix a maximum price in respect of any of the transac- 
tions subject to its regulatory power. What is fixed is a 
minimum only. None the less, the competition among deal- 
ers is so keen that in practice the legal minimum is the 
maximum that the appellant is able to charge. The 
“spread” between what must be paid to the producers and 
what can be collected from the customers is so small that 
it “is insufficient in amount to afford plaintiff a fair return 
on the present fair value of the properties devoted by it to 
its milk business less depreciation.” This the bill and find- 
ings state. They tell us also that the properties have a 
value of more than $450,000. They do not tell us whether 
the appellant ran its business with reasonable efficiency 
when compared with others in its calling. They do not 
even tell us whether it was earning a fair return on its 
investment before the orders were adopted. The omission 
is the more significant because, according to official records, 
the “spread” has been increased, instead of being dimin- 
ished, through the operation of control. . . For all that 
appears upon this record, a change of the minimum prices 
would avail the appellant nothing if a corresponding in- 
crease or reduction were allowed to its competitors. It 
might still be driven to the wall without the aid of a differ- 
ential that would neutralize inequalities of capacity or 
power. If different minima would help, the pleading leaves 
us in the dark as to what those minima should be. There 
is no statement that a different selling price could be 
fixed with fairness to consumers, or a different purchasing 
price with fairness to producers. The appellant’s grievance 
amounts to this, that it is operating at a loss, though other 
dealers more efficient or economical or better known to the 
public may be operating at a profit. 


Upon this analysis, the bill was found insufficient, 
since no arbitrary or oppressive action by the Board 
was shown. 


A bill of complaint so uncertain in aim and so meagre 
in particulars falls short of the standard of candor and pre- 
cision set up by our decision. . True, the appellant is 
losing money under the orders now in force. For anything 
shown in the bill it was losing money before. For anything 
there shown other dealers at the same prices may now be 
earning profits; at all events they are content, or they 
would be led by self interest to raise the present level. We 
are unable to infer from these fragmentary data that there 
has been anything perverse or arbitrary in the action of the 

3oard. To make the selling level higher might be unfair 
to the consumers; to make the purchasing level lower 
might bring ruin to producers. The appellant would have 
us say that minimum prices must be changed whenever a 
particular dealer can show that the effect of the schedule 
in its application to himself is to deprive him of a profit. 
This is not enough to subject administrative rulings to re- 
vision by the courts. If the designation of a minimum price 
is within the scope of the police power, expenses or losses 
made necessary thereby must be borne as an incident, un- 
less the order goes so far beyond the needs of the occasion 
as to be turned into an act of tyranny. Nothing of the kind 
is charged. The Fourteenth Amendment does not protect 
a business against the hazards of competition. . . . It is from 
hazards of that order, and not from restraints of law capri- 
ciously imposed, that the appellant seeks relief. The refuge 
from its ills is not in constitutional immunities. 


The opinion dealt also with a supposed analogy 
to the case of public utilities subjected to maximum 
rates that do not yield a fair return. Declaring that 
the analogy is unreal, Mr Justice Carpozo said: 


A public utility in such circumstances has no outlet 
of escape. If it is running its business with reasonable 
economy, it must break the law or bleed to death. But 
that is not the alternative offered where the law prescribes 
a minimum. An outlet is then available to the regulated 
business, an outlet that presumably will be utilized when- 
ever use becomes expedient. If the price is not raised, 
the reason must be that efficient operators find that they can 
get along without a change. Either that must be so, or 
else, as was pointed out in the opinion below, the industry 
will perish. The bill does not suggest that such a catastro- 
phe is imminent. True, of course, it is that the weaker 
members of the group (the marginal operators or even 
others above the margin) may find themselves unable to 
keep pace with the stronger, but it is their comparative 
inefficiency, not tyrannical compulsion, that makes them 
laggards in the race. Whether a wise statecraft will favor 


or condemn this exaltation of the strong is a matter of 
legislative policy with which courts are not concerned. 

In conclusion, the Court observed that it did not 
appear that the appellant had availed itself of the ad- 
ministrative remedy provided by the statute, before 
resorting to suit. 

Mr. Justice SUTHERLAND concurred in the result. 

The case was argued by Mr. Leonard Acker for the 
appellant, and by Mr. Henry S. Manley for the ap- 
pellees. 


Habeas Corpus—Scope of Writ 

A writ of habeas corpus may not be used as a substi- 
tute for appeal nor to secure judicial review of any ques- 
tion other than the legality of the prisoner’s custody and 
his right to immediate release. It may not be invoked to 
modify or revise a sentence imposed on conviction on one 
count in an indictment, when the petitioner is lawfully im- 
prisoned under sentences on other counts in the indictment 
which are admittedly valid. 


McNally v. Hill, Adv. Op. 24; Sup. Ct. Rep. Vol. 
55, p. 24. 

In this opinion, by Mr. Justice STONE, the Court 
considered a question as to the scope of the remedy af- 
forded by a writ of habeas corpus. The petitioner had 
been convicted on an indictment in three counts under 
the Conspiracy Act of May 17, 1879, and the National 
Motor Vehicle Theft Act of October 29, 1919. He was 
sentenced to a term of two years on the first count, 
and four years each on the second and third counts. 
The sentence on the first count was to run concurrently 
with that on the second, and the sentences on the second 
and third counts were to run consecutively. The sen- 
tence on the second count has not expired, and service 
of sentence on the third count has not yet begun. 

In April, 1933, the petitioner filed a petition for a 
write of habeas corpus in a federal district court in 
Pennsylvania. He assailed the conviction and sentence 
on the third count as void, but made no attack on the 
conviction and sentence on the other two counts. The 
reasons advanced in support of the granting of the writ 
were that under the Parole Act the petitioner was elig- 
ible to apply for parole after serving one-third of his 
sentence; that he had served one-third or more of the 
valid sentence on the first two counts, but less than 
one-third of the total; and that consideration by the 
Parole Board of any application for parole was pre- 
cluded by reason of the outstanding, but void, sen- 
tence on the third count. 

The Circuit Court of Appeals examined the case 
on the merits, and held the sentence on the third count 
valid. 

On certiorari, the Supreme Court affirmed the de- 
cree affirming the dismissal of the petition, but upon 
the ground that the writ could not be invoked as a sub- 
stitute for an appeal from the judgment of conviction. 
As to the questions decided in the circuit court of ap- 
peals, Mr. Justice SToneE said: 

We find it unnecessary to consider the questions raised 
or decided below, which the petitioner presses here. We 
conclude that, as it appears from the petition.that the 
detention of petitioner is lawful under the sentence on the 
second count, there is no occasion, in a habeas corpus pro- 
ceeding, for inquiry into the validity of his conviction 
under the third. 


The history and function of the writ were then 
discussed. It was pointed out that the use of the writ 
is recognized as an incident of federal judicial power 
in Article I, §9, Clause 2 of the Constitution, and that 
the Judiciary Act of 1789 expressly confers power to 
issue the writ. To ascertain the meaning of the term 
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habeas corpus and the appropriate use of the writ, ex- 
amination of the common law was necessary. After 
referring to the origin of the writ as a means by which 
the superior courts of the common law and the chan- 
cellor sought to extend their jurisdiction and the defi- 
nition and regulation of the writ in the Habeas Corpus 
Act of 1679, 31 Car. II, C. 2, Mr. Justice STONE said: 


The purpose of the proceeding defined by the statute 
was to inquire into the legality of the detention, and the 
only judicial relief authorized was the discharge of the 
prisoner or his admission to bail, and that only if his 
detention were found to be unlawful. In this, the statute 
conformed to the traditional form of the writ, which put 
in issue only the disposition of the custody of the prisoner 
according to law. There is no warrant in either the statute 
or the writ for its use to invoke judicial determination of 
questions which could not affect the lawfulness of the cus- 
tody and detention, and no suggestion of such a use has 
been found in the commentaries on the English common 
law. Diligent search of the English authorities and the 
digests before 1789 has failed to disclose any case where 
the writ was sought or used, either before or after con- 
viction, as a means of securing the judicial decision of any 
question which, even if determined in the prisoner’s favor, 
could not have resulted in his immediate release. 

Such use of the writ in the federal courts is without 
the support of history or of any language in the statutes 
which would indicate a purpose to enlarge its traditional 
function. Section 14 of the Judiciary Act, by the language 
already quoted, was at pains to declare that the writ might 
issue for the purpose of inquiring into the cause of restraint 
of liberty. Without restraint of liberty, the writ will not 
issue. . . . Equally, without restraint which is unlawful, the 
writ may not be used. A sentence which the prisoner has 
not begun to serve cannot be the cause of restraint which 
the statute makes the subject of inquiry. 

Considerations which have led this Court to hold that 
habeas corpus may not be used as a writ of error to correct 
an erroneous judgment of conviction of crime, but may be 
resorted to only where the judgment is void because the 
court was without jurisdiction to render it, lead to the 
like conclusion where the prisoner is lawfully detained 
under a sentence which is invalid in part. Habeas corpus 
may not be used to modify or revise the judgment of con- 
viction. . . . Even when void, its operation may be stayed 
by habeas corpus only through the exercise of the authority 
of the court to remove the prisoner from custody. That 
authority cannot be exercised where the custody is lawful. 


In conclusion, the Court pointed out that the pe- 
titioner seeks only a ruling to establish his eligibility for 
parole, because of the invalidity of the sentence on the 
third count, and that such ruling might be obtained by 
mandamus against the Parole Board. 

The case was argued by Mr. Justin Miller for the 
respondent. 


Appeals—Practice—Questions Certified 


Questions certified to the Supreme Court for determi- 
nation must be questions of law and not mixed questions of 
law and fact, must not invoke or imply conclusions or judg- 
ment by the Court upon the facts adduced in the cause, and 
must be distinct and definite. 


Pflueger et al. vs. Sherman et al., Adv. Op. 62; 
Sup. Ct. Rep. Vol. 55, p. 10. 

In a per curiam opinion in this case the Court dis- 
cussed the requirement that questions certified to it for 
determination must be questions of law, and not mixed 
questions of law and fact. The opinion states that the 
circuit court of appeals made an extended recital of 
the allegations of the bill of complaint (copy of which, 
consisting of 73 printed pages, was attached to the cer- 
tificate) and a recital of other proceedings had. After 
making such recitals the circuit court of appeals certified 
the question whether it had jurisdiction to hear and 


determine questions of law and fact involved in the 
decree from which the appeal was taken. 

The Court, dismissing the certificate, found that it 
fails to conform to the requirement that questions cer- 
tified must be questions of law, and not mixed questions 
of law and fact, and said: 

The question has been certified apparently in order to 
obtain the decision of several underlying questions, and in 
the view that the various proceedings, facts and circum- 
stances detailed in the certificate must be examined by this 
Court to the end that it may determine what effect shall be 
given to certain “appearances and waivers” filed in the Cir- 
cuit Court of Appeals, and what effect shall be given to a 
statement and withdrawal of counsel for certain parties 
before the entry of the decree against them in the District 
Court, and that the Court may also determine the nature of 
the suit, and whether, in the light of these determinations, 
summons and severance of those not parties to the appeal 
were necessary. 

The certificate fails to conform to the requirement 
that questions submitted must be questions of law and not 
aa questions of law and fact, and not such as involve 
or imply conclusions or judgment by the Court upon the 
effect of facts adduced in the cause, and must be distinct 
and definite. The Court cannot be called upon to answer 
questions of objectionable generality, or to review proceed- 
ings, facts and circumstances for the purpose of deciding 
a variety of preliminary questions in order to reach and 
decide an ultimate question submitted. 

The case was argued by Mr. John Francis Neylan 
for the appellants and by Mr. W. H. Lawrence for the 
appellees. 


Conflict of Laws—Situs of Personal Property— 
State Inheritance Taxes 


Paintings owned by a resident of New York, but placed 
by him in a museum in Pennsylvania as their established 
abiding place, acquired a situs in Pennsylvania for purposes 
of the inheritance tax laws of the latter, despite the fact 
that the owner may have had an intention to remove the 
paintings to New York at some future time. 


City Bank Farmers Trust Company v. Schnader, 
et al., Adv. Op. 68; Sup. Ct. Rep. Vol. 55, p. 29. 


This case involved questions as to the situs, for in- 
heritance tax purposes, of paintings owned by a resi- 
dent of New York. At the time of the owner’s death 
the paintings were on exhibition at a museum in Penn- 
sylvania. The appellees, attorney general and secretary 
of revenue of Pennsylvania, proceeded to appraise and 
assess the pictures for the purpose of collecting the 
inheritance tax imposed by Pennsylvania laws on the 
personal property located in the state, but owned by a 
nonresident. The appellant, as trustee of the residuary 
estate which included the paintings, brought suit to en- 
join enforcement of the tax, contending that at the time 
of the owner’s death the paintings had no actual situs in 
Pennsylvania, and that the taxing statute, if construed 
to tax the transfer by the death of the nonresident 
owner, is in conflict with the due process clause of the 
Fourteenth Amendment. The New York tax commis- 
sion appeared as amicus curiae, supporting the claim 
that the transfer is taxable in New York. The district 
court held the transfer subject to the Pennsylvania 
inheritance tax. 

On appeal the decree was affirmed by the Supreme 
Court, in an opinion by Mr. Justice Butter. A sum- 
mary of the findings disclosed that the pictures in ques- 
tion were loaned in March, 1928, to a museum in 
Pennsylvania, and remained there continuously until 
the owner’s death in January, 1931, except a few which 
were exhibited for a short time in Virginia but were 
returned to Pennsylvania. The owner had the right 


to recall the paintings to New York at any time, in 
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fact did indicate in May, 1930, that the arrangement 
would terminate June 17, 1930. But at the request of 
the director of the museum, the pictures were allowed 
to remain at the museum, on the understanding that 
they would be returned to New York, on the owner’s 
request. 

Concluding that the paintings had an actual situs 
in Pennsylvania and were there subject to tax, Mr. 
Justice But er called attention to the controlling facts 
and stated the applicable law, as follows: 


The significant features of the transaction are these: 
Prior to the loan the pictures that went to make up the 
collection had an actual situs in New York. The loan was 
not made for a short and definite period and it was subject 
to the right of the owner to have the pictures returned 
to New York at any time. He did not call for their return 
but with his consent they were kept in Pennsylvania and 
there exhibited until he died two years and ten months 
after the loan. With the exception of the four pictures 
temporarily sent to Virginia, none was taken from Pennsyl- 
vania. For nearly two years next preceding his death 
Clarke was willing—indeed, he authorized the director— 
to sell the collection to anyone who would buy at the 
specified price and donate them to the Pennsylvania 
museum. And during the last six months of his life he was 
willing to sell to any purchaser that would give them to 
any institution similar to the Pennsylvania museum. It 
does not appear that Clarke ever intended to have the 
pictures returned to New York at any definite date or 
upon the happening of any event or at all. Until his death 
he permitted the pictures to be kept and used in the Penn- 
sylvania museum merely subject to his right at any time 
to order them taken to New York or elsewhere. 

In respect of situs for taxation, the collection of por- 
traits is quite unlike vessels and railway rolling stock that 
in fulfilling the purpose for which they are created move 
from place to place and into different States. . . . Before the 
loan was made the pictures had an actual situs in New 
York, so as to be within the taxing power of that State, 
though it cannot be said that they were there permanently 
located in the sense of that phrase when used in respect of 
land, buildings or other items of fixed real property. The 
location of the portraits in Pennsylvania was not merely 
transient, transitory or temporary but it was fixed in an 
established abiding place in which they remained for a long 
time. Undoubtedly, they became subject to the taxing 
power of the State. . . . By sending them into Pennsyl- 
vania and by his omission to have them returned to New 
York and his lack of definite intention ever so to do Clarke 
failed to maintain an actual situs in New York and created 
one for them in Pennsylvania. 


The case was argued by Mr. Henry S. Drinker, Jr., 
for the appellant, and by Mr. William A. Schnader, 
Atty.-Gen. of Pa., for the appellee. 





Admiralty—Merchant Marine Act of 1920— 
Construction 


The master of a tug-boat is a seaman within the mean- 
ing of Section 33 of the Merchant Marine Act of 1920. 


Warner v. Goltra, Adv. Op. 8; Sup. Ct. Rep. Vol. 
55, p. 46. 

This opinion, by Mr. Justice Carpozo, related to 
the construction of §33 of the Merchant Marine Act 
of 1920, and particularly to the question whether the 
“master” of a vessel is a “seaman” within the mean- 
ing of that statute. The petitioner was the personal 
representative of the master of a tug-boat, who met his 
death on the Ohio River through the negligence of a 
pilot employed to navigate the tug. The trial court 
sustained a demurrer to the complaint in a suit to re- 
cover damages, on the ground that a “master” is not 
a “seaman” within the meaning of the statute. The 
Supreme Court of Missouri affirmed the judgment. 

On certiorari the Supreme Court reversed the 
judgment, holding that the master of the tug was a 


seaman and within the protection of the Act. In deal- 
ing with the case the previous liberal construction of 
the Act was emphasized. 

The statute is set forth at large in opinions of this 
Court. ... It gives to “any seaman” injured in the course 
of his employment, and in case of the death of such sea- 
man to his personal representatives, a cause of action simi- 
lar to that given by the statutes of the United States to 
railway employees. In the enforcement of the statute a 
policy of liberal construction announced at the beginning 
has been steadily maintained. Early in the history of the 
act, the question came up whether it gave a remedy to 
stevedores. We decided that it did. “It is true that for 
most purposes, as the word is commonly used, stevedores 
are not ‘seamen’”. . .. None the less, verbal niceties were 
bent to the overmastering purpose of the act to give pro- 
tection to workers injured upon ships. “Words,” we said, 
“are flexible.” Later decisions of this Court have been 
conceived in a like spirit (citing cases) and other courts 
have followed suit. 


Reference was then made to other statutes, some 
in which the term “seaman” is held to include the mas- 
ter, and some in which it is held to exclude the master, 
depending on the context and on the purpose of the law. 
Observing that such cases are not controlling, the 
learned Justice concluded that the exclusion of the 
master from the remedies conferred by the Act would 
defeat, in part, the purpose of the Act. The purpose of 
the Act and the proper construction to effect such pur- 
pose were thus stated: 


Congress knew that men employed upon a ship were 
without a remedy in damages for negligence beyond their 
cure and maintenance, unless the injury was a consequence 
of the unseaworthiness of the ship or a defect in her equip- 
ment. . . . This restriction upon remedies was applicable 
to ordinary seamen, but applicable also to officers and even 
to the master... . “It -is said, that the allowance by the 
maritime law belongs to the seamen only, and cannot be 
claimed by the master of the ship. . . . No authority is 
cited for this position; and I am not aware that any ex- 
ists.” Story, J., in The Brig George (1 Sumn, 151) at p. 
155. The old measure of recovery was the same for all 
aboard, the highest and the lowest. The new measure was 
not designed to narrow the protected class while broaden- 
ing the damages. We stick too closely to the letter if we 
say that Congress had the will to give damages for wounds 
or death to the crew at large or their dependents and to 
leave the master and his dependents out. An ancient evil 
was to be uprooted, and uprooted altogether. It was not 
to be left with fibres still clinging to the soil. 


The history of the Act was also reviewed to give 
added clearness to the purpose evident in the terms of 
the statute. In this connection the forerunner of Sec- 
tion 33 was cited, as well as the provisions of the Long- 
shoremen’s and Harbor Workers’ Compensation Act. 
It was pointed out that Section 33 was derived from 
Section 20 of the Act of 1915, and that the earlier 
provision had recognized that masters were within the 
genus seamen. The Court declared that it could not 
“believe that in this process of amendment the word 
seaman lost the broad meaning that it had in the law to 
be amended, and was narrowed by the exclusion of a 
particular species of seaman, i.e., seamen having com- 
mand.” 

The Longshoremen’s and Harbor Workers’ Com- 
pensation Act, the Court added, was adopted in 1927 
and expressly excludes from its coverage “a master or 
member of a crew of any vessel.” This exclusion was 
made at the request of seamen who notified the com- 
mittee in charge that they preferred the remedy of the 
Act of 1920. There could be little doubt that Congress 
made the exclusion in the Compensation Act in the 
belief that the Merchant Marine Act gave adequate 
protection to the master and the crew alike, in case of 
injury or death. 





CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief 
Mention of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 





Among Recent Books 





66] /BERTY Under Law and Administration.” By 

Homer Cummings, Attorney General of the 

United States. 1934. New York: Scribner. 
136 pages.—‘Administration,” in Mr. Cummings’ 
sense, is the functioning of that “hierarchy of officials” 
which according to a famous definition of Dean Pound's 
“achieves public security by preventive measures” as 
distinguished from law which operates by redress or 
punishment. Dean Pound adds that administration “is 
governed by ends rather than rules. It is personal. 
Hence it is often arbitrary.” It is on this ground that 
the widespread and constant public demand for an 
ever-increasing measure of administration is accompa- 
nied by an equally widespread and increasing distrust 
of the mechanism by which administration is carried on. 
We cannot do without “preventive measures” and yet 
we hate ourselves for having to invoke them so con- 
stantly. 

The importance of the Attorney General’s book, 
which greatly exceeds its bulk, lies in his faith that the 
personal and arbitrary features of the functioning of 
the administrative mechanism can be, and are being, 
more and more mitigated by the development in the 
administrative agencies, in the exercise of their judicial 
or quasi-judicial authority, of “a legal system of their 
own.” We could wish that he might have developed 
both the nature of and the grounds for this hope a 
little more fully than was possible in three short lec- 
tures. Does he conceive that the administrative agen- 
cies can be brought to recognize the need for consist- 
ency—consistency of past with present policies, consist- 
ency of the policies of one agency with those of an- 
other? “A legal system of their own” can surely have 
no other meaning than that, and yet are there any signs 
that such a system is coming into being? He refers 
to the administrative agencies as “non-political,” but 
we have far to travel before that term can be applied 
to them in the sense in which it can be applied to the 
judiciary which has to make operative the dictates of 
formal law. Surely the most serious of all objections 
to them is that they are inevitably political, but are 
beyond the reach of the ordinary checks and responsi- 
bilities which restrain the actions of the legislative 
power. 

Perhaps the key to, and the best justification of, 
Mr. Cummings’ hopefulness is to be found in his view 
of the administrative services as a field for the em- 
ployment of the educated and disinterested expert. 
“The point I stress,” he declares, “is that these adminis- 
trative agencies are the media through which the mod- 
ern state can best call to its service that expert and 
specialized knowledge which today, far more than ever 
before, is the sine qua non of good government.” He 
closes with a reference to “the long experience of con- 
tinental Europe” in the evolving of “a more definitive 


system of administrative law than we now have.” It 
should be just as possible, he says, “to delimit our 
rights” (the rights of the individual citizen) under 
a system of administrative law as “to have them defined 
indirectly” under the “rule of law” as known to the 
courts. He particularly admires the French adminis- 
trative structure, and thinks there should not be “any 
real difficulty in working out a system of review, not 
unlike the French, and through it to find ways of con- 
trolling arbitrary discretion or to establish necessary 
means of attaining that certainty and uniformity of 
action which is the pride of the law.” It might be 
pointed out here that the French national psychology, 
which is almost extravagantly respectful to any and 
every type of official, is profoundly different from the 
Anglo-Saxon and most particularly from the American, 
and is highly favorable to the growth of a well-trained 
and intelligent body of administrative officials with a 
strong esprit de corps, a tendency to lifelong service, 
and a willingness to support one another’s decisions. 
* ok * 

“Administocracy: The Recovery Laws and Their 
Enforcement.”” By Guy S. Claire. 1934. New York: 
Macmillan. 50 cents——Eighty-two pages of rapid and 
somewhat journalistic summary (without philosophic 
discussion) of the main legislative and administrative 
acts of the Roosevelt Administration to August, 1934, 
with 34 pages of the actual text of four of the chief 
measures., The attitude of the Supreme Court towards 
this legislation is briefly reviewed in the Introduction. 

B. K. SANDWELL, 

Toronto. 


“Declaratory Judgments.” By Edwin Borchard. 
1934. Cleveland: Banks-Baldwin Publishing Co. Pp. 
xxii, 669.—An examination of this comprehensive, 
timely and scholarly work brings to memory the days 
when twenty years ago the author and this reviewer 
spent many evenings within the Library of Congress 
at Washington talking over laws, lawyers, and law 
making. We often reviewed the then nebulous idea of 
the declaratory judgment, just beginning to make its 
way to consideration by the Commissioners on Uniform 
State Laws, where the uniform statute evolved to be 
later approved by the American Bar Association. This 
statute is now law in 34 states and territories. Legal 
caution and conservatism have marked and accompanied 
this reform and its use. 

The proposal was presented to Congress many 
years ago, strongly urged and ably advocated by many 
distinguished members of the bar. The law was 
favorably reported from committee from time to time 
but either active opposition or legislative inertia 
blocked its enactment. The last congressional com- 
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mittee hearing was had in May, 1928. Professor Bor- 
chard was there urging the passage of the law and 
pointing out that its successful progress then embraced 
the jurisprudence of many of the States of the Union. 
But even he seems to have despaired of congressional 
action for he sent his work of years on this subject, 
covering as it does, the history and case development 
of the principle in many countries of the world, and in 
our States, to his printers, who in May, 1934, an- 
nounced its publication for June 1, 1934. 

But the fates intervened in the persons of Repre- 
sentative Albert J. Montague of Virginia and Senator 
William H. King of Utah, who, having wiped the dust 
from the measure, introduced it into the 73d Congress, 
where so much new legislation was pending and being 
enacted, and successfully brought it to the desk of 
the President, who signed the measure on June 14, 
1934; thus giving Professor Borchard, who had toiled 
so long to advance this judicial reform so much needed, 
an opportunity to include the text of the federal meas- 
ure in his preface, dated June 15, 1934. 

His book is thus complete. Whatever comes to 
much of other legislation by the last Congress, this 
measure will in time come to be known as the greatest 
advance in federal jurisprudence within the memory of 
living men. 

The principle of the law traces back to Rome or 
earlier. It has been in successful use in Scotland for 
over 400 years and in England for almost a century. 
Thousands of cases have been determined under its 
principles, perhaps every one of them collected and 
cited in the mentioned volume. But the volume is not 
a “case-book.” It fully measures up to a scholarly 
commentary, presenting and discussing the reasons and 
the practical application and use of the principle. 

From the standpoint of the lawyer, this new Act 
and this volume are of singular importance at the 
present time when almost every citizen has almost daily 
occasion to consider his rights, obligations, and re- 
sponsibilities under Federal statutes, many of them 
new and novel, and in the administration of which, 
there is expressed determination in some quarters to 
break with established methods of determination of the 
issues presented. Administrative agencies of govern- 
ment frequently take to themselves rather broad as- 
sumed authority both to make and construe law with- 
out appeal to the courts; frequently leaving the citizen 
in rather a luckless position. Speaking in 1911, an 
English Justice remarked: 

“The convenience in the public interest is all in 
favor of providing a speedy and easy access to the 
courts for His Majesty’s subjects who have any real 
cause of complaint against the exercise of statutory 
powers of governmental departments and government 
officials, having regard to their growing tendency to 
claim the right to act without regard to legal principles 
and without appeal to any court.” 

This English justice might have been describing 
present-day American administrative conditions. 

It was written by the philosopher, Alexis de 
Tocqueville, a hundred years ago: 

“The strength of the courts of law has ever been 
the greatest security which can be offered to personal 
independence; but this is more especially the case in 
democratic ages; private rights and interests are in 
constant danger, if the judicial power does not grow 
more extensive and more strong to keep pace with 
the growing equality of conditions.” 

We have at present a whole flock of administra- 


tive agencies, boards, commissions, and the like, all 
continually taking action or threatening action in cases 
which present all the necessary jurisdictional and 
other factors for “cases of actual controversy” to 
which this new statute is limited. 

It has long been the lament of business men and 
their counsel: “Oh, for a place where we can be 
told in advance whether our contemplated action is 
lawful or not!” 

This new law presents that opportunity, and Pro- 
fessor Borchard’s book supplies the arguments and the 
background. The procedure is simple, direct, speedy 
and inexpensive. 

With the federal government coming into direct 
relation with the citizen in an increasing multitude of 
situations, “cases of actual controversy” are and must 
be of frequent occurrence. As government always 
acts through agents, these agents, up to the Attorney 
General of the United States, will become appro- 
priate parties respondent in actions to declare the re- 
spective rights of the citizen in his relation to his gov- 
ernment under federal law. There will no longer be 
occasion such as existed for twenty years after the 
passage of the Sherman anti-trust law, to wait the 
pleasure of government departments or agencies to 
become stirred to bring suits against parties who may 
have been innocently proceeding on the advice of the 
best and most experienced counsel they could find. 
Government has the habit of picking its best case 
against the least valiant of defendants. This condition 
may now be reversed, the most valiant of plaintiffs may 
take his strongest case to the courts and require the 
defendant government official to respond to the facts 
and arguments thereby presented. The judgment of 
the court, subject to review, becomes res adjudicata. 

Likewise, this method of approach to a judicial 
determination is available to government and to gov- 
ernmental officials. They need not wait to prosecute 
violations of laws; they may present the controversy 
to the court for a declaratory judgment thereon, thus 
speeding up that certainty of law, which is essential 
to good government. 

The book is no less useful to the practitioner only 
interested in his local laws, but under present condi- 
tions all lawyers are interested in federal law. 

Having obtained a declaration, it is to be presumed 
that the parties thereto will respect that determination, 
but the act provides that further relief may be had 
when necessary or proper. The initial inconveniences 
and pitfalls surrounding extraordinary legal remedies, 
such as mandamus, quo warranto, and injunction, 
whereby the litigant often becomes entangled in his 
own procedure, are thus to be avoided. The dangers, 
risks, losses, and penalties of proceeding without ad- 
vance determination of legality are by this modern 
statute to be avoided. 

To the Congress of the United States and to Pro- 
fessor Borchard both the bar and people are indebted 
for this most modern tool for efficient administration 
of governmental functions. For this most masterly 
commentary which rightly used will make this new 
law an aid to prompt justice Professor Borchard has 
made the entire bar his debtor. 

The volume is excellently printed and contains a 
most comprehensive index, with tables of statutes and 
cases. 

NATHAN Boone WILLIAMS, 

Washington, D. C. 
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The Parliamentary Powers of English Govern- 
ment Departments. By John Willis. 1933. Cambridge: 
Harvard University Press. Pp. 214. 

Judicial Control of the Federal Trade Commission 
and Interstate Commerce Commission. By Carl Mc- 
Farland. Cambridge: Harvard University Press. 
Pp. vii, 214. 

The delegation of legislative power to adminis- 
trative departments is not entirely new in either Eng- 
land or the United States. In England particularly 
there has heen a period of slow growth, culminating 
possibly in the Housing Act of 1909 and the National 
Health Insurance Act of 1911. The development is of 
more recent origin in the United States, but it has clear 
expression in the Federal Trade Commission Act, in 
which power was left to the Commission not only to 
administer but to define the fields and terms for the 
administration. 

Mr. Willis outlines in clear and specific terms the 
growth of delegated legislation in England. He also 
gives a fairly complete survey of the principal statutes 
under which rules of the departments have the effect 
of parliamentary enactment. The point is made by the 
author that in England control is either by the courts 
or by Parliament itself, there being no constitution 
such as there is in the United States. The review by 
courts is a somewhat different matter there than here. 
The questions covered by the courts are those of har- 
mony with common law and the right of delegation 
itself. The conservative element is constantly attempt- 
ing to get Parliament to reassert its control, in spite 
of which the general practice since the war has resulted 
in an enormous increase in the exercised power of the 
departments to make their own rules and even to mod- 
ify parliamentary enactments. 

One conclusion of the author is that despite any 
efforts to the contrary there is an irresistible develop- 
ment of bureaucratic control in all of the departmental 
fields. Parliament becomes pretty largely a board of 
governors outlining policy in the very broadest terms, 
and even broad policies may be, and are, set aside by 
department administrations. While no definite predic- 
tion is made, one gets the impression that the author 
believes Parliament to be rather a useless pettifogging 
affair with the destiny of the nation completely in the 
hands of the professional administrator. 

“Two theories of the relations of courts to 
administrative agencies are apparent in the writ- 
ings of Anglo-American lawyers. One treats the 
justice dispensed by courts and the social control 
exercised by administrative tribunals as parts of a 
single system of law in which the courts wield 
ultimate authority. The other recognizes a dual 
system of public administration of justice and 
seeks a division of function between courts and 
administrative agencies so that some administra- 
tive determinations are final while others are sub- 
ject to judicial supervision.” 

The experience of judicial control of the Federal 
Trade Commission and of the Interstate Commerce 
Commission furnish interesting chapters in this con- 
troversy. Mr. McFarland undertakes to trace the his- 
tory of this control and point out some of the differ- 
ences in the attitude of the courts to the two experi- 
ments in government by commissions. 

In the main his statement of history is complete, 
well documented, and well summarized. He starts with 
the premise that the two commissions arose from the 
same political and social movements and that they 
were designed to have the same essential duties and 


functions. His historical statement shows clearly that 
they have come to differ greatly. The explanation, the 
author believer, lies in the difference in personnel of 
the two commissions. To be sure, his statement of 
this conclusion is somewhat guarded. “In a broad 
sense, perhaps, the differences in personnel explain 
the dissimilar history and judicial relations of the two 
commissions. It is apparently the lack of statesman- 
ship in the Federal Trade Commission that explains 
some of the differences. The Interstate Commerce 
Commission has continually cooperated with Congress 
and has relied upon the national legislature for addi- 
tional powers or corrective legislation as the need 
arose.” 

Other matters in the author’s opinion contribute 
to the difference in results between the two commis- 
sions. The inadequacy of the opinions and findings of 
one set of commissioners, which probably is closely 
related to personnel, is of importance. 

It is pointed out that the courts differ as to whether 
the language of one act is stronger than that of the 
other. The tentative conclusion seems to be that the 
delegation of power is much the same in the two cases. 
There is, however, a striking difference in the enforce- 
ment procedure which grows out of the statutory pro- 
visions. The orders of the Interstate Commerce Com- 
mission automatically become effective within a speci- 
fied time, but the Federal Trade Commission must 
apply to the courts for enforcement of each order. This 
latter fact, coupled with the multiplicity of cases that 
come, or might come, before the Federal Trade Com- 
mission, make it a much more unwieldy mechanism of 
control than is the Interstate Commerce Commission. 

It is significant to note in this connection that prior 
to 1906 the Interstate Commerce Commission was 
under the same burden in enforcing its orders, and its 
authority was then seriously curtailed by the courts. 

It seems to the reviewer that Mr. McFarland has 
insufficiently emphasized the difference in nature of the 
problems dealt with by the two commissions as part of 
the cause of difference in attitude of the courts to them. 
The monopolistic nature of the transportation system, 
and the public desire to limit unnecessary duplication 
of plant on the one hand and cut-throat competition 
on the other, were rather thoroughly crystalized before 
the full development of the Interstate Commerce Com- 
mission and its present powers. 

The Federal Trade Commission, on the other 
hand, was given the problem, undoubtedly wisely, of 
defining unfair methods of competition in a very great 
number of fields and with vast variety of industrial 
patterns and tradition. Moreover there was at the be- 
ginning, and is yet, no real crystalization of public 
sentiment with respect to the nature or degree of con- 
trol that it was desirable for any government agency 
to exercise over private industry. 

The hodge-podge of opinion is clearly exemplified 
in the proposals for and even in the accepted form of 
the various industrial codes that have recently been 
adopted for the control of individual industries. Under 
such circumstances, it was well nigh impossible for any 
group of men to proceed with the precision and assur- 
ance in Federal Trade Commission activities that was 
possible for the Interstate Commerce Commission. This 
basic difference in the problems and public temper with 
which the two commissions were confronted seems to 
the reviewer an additional reason for the different 
attitude of the court in the two cases. 

It is interesting to contemplate these two books 
together. The evidence in them indicates that depart- 
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mental or bureaucratic control has gone much further 
in England than in the United States. The matter here 
is in a state of balance. The experience with the Inter- 
state Commerce Commission suggests further develop- 
ment of that sort of government. The experience of 
the Federal Trade Commission, on the other hand, 
suggests that the temper of the people and particularly 
of the courts is not yet ready to delegate legislative 
and interpretative power to commissions. The activities 
of the present administration have, in the main, been 
instituted since Mr. McFarland wrote his book and it 
may quite be that a new chapter in American bu- 
reaucracy is now developing. 
RoLanp S. VAILE 
University of Minnesota 


Lord Reading and His Cases. By Derek Walker- 
Smith. 1934. New York: The Macmillan Co. Pp. 
xii, 400.—There is no pleasanter vacation for an 
American lawyer than to escape from the dry heat 
of one of our summers to the comparatively cool 
dampness of London. If the Long Vacation has not 
begun and the Law Courts are in full swing he will 
find on The Strand and at the Old Bailey the best 
entertainment in town. 

The wigs and gowns of judge, counsel and clerk ; 
the modulated voices; the speed without haste; the 
absence of what the reporters call “gruelling cross- 
examination”; the unexpected tang of the occasional 
flash of humor—all these furnish a new and interest- 
ing tone and setting for an old, old story. 

To those who have had this experience this book 
will bring back many enjoyable memories; for those 
who have not it is recommended as a vicarious sub- 
stitute. 

During his time at the Bar none typified better 
than Lord Reading the best qualities of the successful 
English barrister or carried a heavier or more lucrative 
practice. This is sometimes forgotten by those who 
think of him as a former Lord Chief Justice and a 
great political personage. 

Lord Reading’s success as a barrister is attribu- 
table to his inherent capacity. He did not follow the 
usual route to the Bar—through a great “public 
school” and Oxford. In his youth he was a cabin 
boy and in his early manhood a stockbroker. In one 
way this was an advantage, for his business experience 
uniquely qualified him for commercial causes and in 
them he first made his reputation. 

This volume, however, is by no means a dry 
chronicle of such cases, for Lord Reading was coun- 
sel in many causes célébres: the Liverpool Bank case, 
the Hartopp Divorce Case, the Whittaker Wright 
Case, the Gaiety Girl Divorce Case, Lever vs. The 
Daily Mail and those milestones of English law, Allen 
vs. Flood and the Taff Vale Case. Mr. Walker-Smith 
has reported all of these and more, accurately and 
entertainingly. Not the least interesting feature of 
books of this kind is the fact that, because of the 
smallness of the Bar and the concentration of business 
in London, almost always the same counsel and judges 
participate in the trials. One has the impression of 
watching an all-star stock company playing in reper- 
toire on the same stage. 

In this connection it may be remarked that one’s 
pleasure in reading Lord Reading and His Cases will 
be greatly enhanced if one reads as a parallel The 
Life of Lord Carson, for in that biography Marjori- 
banks, from the point of view of Carson, compares as 


consistent rivals Lord Reading and Carson. Mr. 
Walker-Smith gives the other side of the picture. 

Unlike Carson and his other great rival, Birken- 
head, Lord Reading however never participated in a 
murder trial until as Attorney General he was pitted 
against Marshall-Hall in the prosecution of Seddon. 

Had his tenure of office been in normal times 
Lord Reading would probably have made a great Lord 
Chief Justice. As it was he will be chiefly remem- 
bered because he presided at the trial of Roger Case- 
ment. It is unfortunate for his reputation as a judge 
that his great ability caused him to be drafted for the 
more important diplomatic duties of wartime. 

As enjoyable as it is, it would be unfair to leave 
the impression that for the lawyer this book is merely 
light entertainment. As a matter of fact it furnishes 
a better basis for a comparison of the English courts 
with ours than would a dozen treatises. 

WALTER P. ARMSTRONG 

Memphis, Tennessee. 


Force in Peace. By Albert E. Hindmarsh. 1933. 
Cambridge: Harvard University Press. Pp. xii, 249. 
‘—This slim little volume is one of the most pertinent 
discussions of the whole question of pacific settlement 
of international disputes which has appeared during 
the postwar period. Without pretensions to an ex- 
haustive or entirely original treatment of the issue of 
the use of force to achieve a state’s objective Dr. 
Hindmarsh has succeeded admirablv in defining the 
problem and indicating the major lines of policy and 
practice. 

He divides the subject into two broad fields: pri- 
vate and state use of force in time of peace; and 
coercion and the League of Nations. Under the 
first he treats of the historical examples, now elim- 
inated from international intercourse, of private action 
to obtain redress when the state failed to support an 
individual’s claim. The various methods of state coer- 
cion short of war, such as display of force, embargo, 
pacific blockade, landing forces, military occupation, 
and bombardment, are analyzed in the light of actual 
experience. He rightly points out that, as, for in- 
stance, in the Manchurian and Shanghai episodes, 
“although thousands of troops were engaged in battle 
for several weeks, both governments denied the exist- 
ence of war in the legal sense.” It was to meet such 
a situation that the framers of the Covenant of the 
League attempted to mobilize “coercion” under the 
authority of the League alone, through the application 
of Article 16. 

Dr. Hindmarsh devotes the final section of his 
book to a review of results under that article. He 
concludes that any alternative to present reliance upon 
self-help by individual states must present an effective 
method first, of inducing and enforcing positive prin- 
ciples and procedures for modifying the status quo 
within the family of nations, and second, of establish- 
ing some definite and conclusive test of aggression. 
He believes the problem not insurmountable, formida- 
ble as it has proved in the incidents of the last fifteen 
years. He considers the only practicable test one 
which will include not merely war in the technical 
sense, but all use of force as a means of coercion of 
one state by another. The author’s clear and incisive 
analysis of the problem of sanctions will prove a 
useful introduction to an issue as complex as it is 
significant for the future of international relations. 
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Judicial Aspects of Foreign Relations. By Louis 
L. Jaffe. 1933. Cambridge: Harvard University 
Press. Pp. viii, 278.—The appearance of this study 
of the relation of the courts and the executive with 
respect to the interpretation and application of inter- 
national law, especially in-the field of recognition and 
non-recognition, is significant of the changing concepts 
concerning the function and prerogatives of the courts 
in international, public and private law cases affected 
by the determination of the status of foreign states. 
The author has explored the historical evolution of 
doctrine and practice respecting recognition and pur- 
sued their application not only by English and Ameri- 
can courts but by those of seven or eight continental 
countries and by several international courts and claims 
commissions. Not only is it the most comprehensive 
discussion of the question in English, but it marks a 
definite development of doctrine based on a reappraisal 
ef the relative independence of the executive and 
judicial branches in determining the status of foreign 
governments before the courts. 

After reviewing the practice of independent deter- 
mination by courts of legal problems involved in such 
matters as prize, sovereign immunity, neutrality, and 
the interpretation of treaties, unrestrained by the 
action of the executive branch, the author points out 
the development of the doctrine and practice of rec- 
ognition under the fiction of its being a “political 
question” the determination of which rests exclusively 
with the executive. It is not difficult—and Dr. Jaffe 
makes the most of his opportunity—to point not only 
the inconsistency of this position with relation to the 
areas of interpretation mentioned above but the con- 
tradictions which such a rule creates in the settlement 
of private as well as public claims. He suggests, 
after an exhaustive review of the authorities, whose 
views he subjects to a critical and not always deferen- 
tial analysis, and of the opinions of the jurists, that 
“in the recognition cases the courts have developed 
a narrow and insular conception of their function. 
They have viewed it as definitely limited to the pres- 
ervation of the national order, and have closed their 
eyes to the fact that the national order does not and 
cannot exist in a vacuum but is contingent upon and 
related to other national orders and the international 
order which is the sum of these orders. This con- 
ception is contrary to the general attitude traditionally 
taken by our courts, well exemplified in the prize de- 
cisions, that the function of a national court is ipso 
facto international.” Dr. Jaffe wishes to see a re- 
assumption of independent determination of the legal 
results of the acts of all states, recognized and unrec- 
ognized, by the courts; he has written a cogent argu- 
ment with refreshing freedom from subservience to 
legal fiction or uncritical acceptance of authority. 
His style is lucid, straightforward, often entertaining, 
and serves to make a technical subject good reading 
—as well as good law. 


Amherst College. PHILLIPS BRADLEY 


Trade Associations and Industrial Control. By 
Simon N. Whitney. 1934. New York; Central Book 
Company. Pp. xi, 237.—This book covers much more 
than its title seems to indicate. It is a treatise on 


modern industrial organization with particular refer- 
ence to the provisions of the National Industrial Re- 
covery Act and to the problems this Act has partly 
made evident and partly created. 

A large portion of the book is taken up with a 


discussion of the Trade Associations as they func- 
tioned before the National Industrial Recovery Act 
became law. Detailed statements are given concern- 
ing Trade Associations in the cotton goods, carpets, 
copper, rayon, refined sugar, woolen goods, industrial 
alcohol, and rubber products industries. The organi- 
zation of these Trade Associations is discussed, as 
well as their methods and their achievements. The 
author makes it very plain (p. 38) that “the real core 
of the trade association movement has lain in its 
attack on free competition.” The aim to be achieved 
thereby was, in the author’s opinion, the stabilization 
of industry in which, he thinks, the associations were 
in most cases not successful. Some doubts may be 
justified as to whether “stabilization” was the ultimate 
aim of Trade Associations and as to whether they 
have not been somewhat more successful in their 
activities. 

The last portion of the book is the most impor- 
tant one. Here the author treats in a relatively short 
space, but still with sufficient emphasis, the special 
problems the National Industrial Recovery Act has 
created with respect to industrial control. The diffi- 
culties which control of prices, control of production, 
and control of investment would have to face are well 
stated. While the author seems well aware of the 
disadvantages and evils of free competition, he has no 
faith in the feasibility of a “controlled” capitalism and 
in the efficiency of governmental control. He advo- 
cates the suspension of the National Industrial Re- 
covery Act and the return to free competition. But 
he well knows that free competition is, in some in- 
dustries, no longer workable, for which he urges 
public control. 

The book is well written, instructive, and well 
worth reading. 


Princeton University. Otto NATHAN 


Methods in Sociology. By Charles A. Ellwood. 
1934. Durham, N. C.: Duke University Press. Pp. 
xxxiv, 214——From the lawyer’s point of view this 
book might well have used as its introductory chapter 
the author’s Chapter X, entitled, “The Sociological 
Basis of Law and Government.” Here we find a 
searching inquiry concerning the background which 
sociology provides for understanding and interpreting 
the law, and also a kindly and critical inquiry into the 
lawyer’s attitude toward the law—its place and pur- 
pose in our social structure. Typical excerpts from 
the chapter will reveal the philosophy of the author: 

“Now the bearing of all these simple sociological 
principles upon the law is evidently this: namely, that 
law is one of the chief means of social control of 
individual conduct.” 

“Instead of law lessening with social evolution, 
then, it is bound to increase in amount and also in 
relative importance to the life of the group. As each 
new condition in the social life arises, some means of 
social regulation and control has to be found and 
usually the most simple and direct means is through 
the law.” 

“We are still without a system of law that is 
adapted to our new and complex civilization. Because 
the legal profession has often failed to see the social 
character of law, they have sometimes made the mis- 
take of considering law as something given for all time 
and hence instead of studying the new habits and con- 
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ditions of society, they have often attempted to apply 
rigidly old systems of law with disastrous conse- 
quences.” 

“Inasmuch as it is evident that laws need constant 
change to meet changed social conditions; as long as 
the bulk of this work of changing laws falls to the 
legal profession, it is the duty of the legal profession 
to equip itself for this function by an extensive knowl- 
edge not only of social conditions but of the principles 
which underlie social organization and social change.”’ 

Dr. Ellwood believes that social scientists have 
duties to perform as citizens as well as researchers, 
and in performing such duties should make the results 
of their scholarship available for the practical uses of 
communities, states and nations. In his opening 
chapter he expresses this point of view and emphasizes 
it in succeeding chapters, wherein he discusses scien- 
tific method, philosophical procedure, objective think- 
ing, behaviorism, the theory of social progress and 
other typical subjects. 

For lawyers who are unfamiliar with the general 
subject of sociology, or who having had occasional 
contact with this science in theory or practice may be 
interested in securing a better understanding thereof, 
this book will prove very revealing. It constitutes a 
guide book to the different schools of thought which 
exist within the ranks of the sociologists and an in- 


terpretation of sociology in its relation to law, eco- 
nomics, philosophy, government and education. 
Duke University. Justin MILLER 


Civilization of the Old Northwest. By Beverley W. 
Bond, Jr., 1934. New York: The Macmillan Com- 
pany. Pp. ix, 543.—Professor Bond of the Univer- 
sity of Cincinnati for many years has contributed to 
our knowledge of early American history. He now 
presents a study of the Old Northwest in its political, 
social and economic standpoints from 1788 to 1812. 
Happily for the reader, it is both scholarly and vivid. 
He described the lure of the land and makes the 
reader feel the progress from the wilderness to state- 
hood. His account is highly documented, quoting, as 
it does, from state papers, the early journals of the 
territory and private diaries. Because his account is 
so largely factual, these citations both encourage con- 
fidence and maintain the quality of the substance of 
the book. The white population increased from ap- 
proximately 6,000 to 300,000 during the twenty-four 
years and, though mistakes were made, one cannot 
help being very proud of the material success, law 
and order, interest in education, the taste for books 
and all the ideals that were transplanted by the settlers 
from their former homes. The serious minds of our 
forbears did not prove cultural handicaps. 

Chicago. MitcHett D. FoLLANSBEE 





Leading Articles in Current Legal Periodicals 





Columbia Law Review, November (New York City)— 
Corporate Reorganization: Section 77B of the Bankruptcy Act, 
by Joseph L. Weiner; Developments in the Taxation of Reor- 
ganizations, by Homer Hendricks; The Trial of an Issue of 
Fact: 1, by Jerome Michael, Mortimer J. Adler. 


Illinois Law Rview, November (Chicago, Ill.)—Majority 
Rule in Collective Bargaining under Section 7 (a), by Minier 
Sargent; Extra-Legal Materials and the Law of Evidence, by 
John S. Strahorn, Jr.; The Torts of an Independent Contractor, 
by Clarence Morris; The Commerce Clause and the New Fed- 
eral “Extradition” Statute, by John W. Brabner-Smith. 


Journal of Air Law, October (Chicago, Ill.)—Proceedings 
of the Fourth Annual Meeting of the National Association of 
State Aviation Officials, Sept. 27-29, 1934; including, Recent 
Developments in Aeronautical Law, by George B. Logan; Regu- 
latory Laws for Intrastate Aeronautics, by Denis Mulligan; A 
Uniform Program for Aeronautical Promotion and Control, by 
E. Smythe Gambrell. 


California Law Review, November (Berkeley, Cal.)—The 
Securities Exchange Act of 1934, by John Hanna; Taxation of 
Capital Gains, Tax Avoidance and Other Problems under the 
Revenue Act of 1934, by Dana Latham; Recent Changes in the 
Bank and Corporation Franchise Tax Act (concluded) by 
Roger J. Traynor and Frank M. Keesling. 


University of Pennsylvania Law Review, November (Phila- 
delphia, Pa.)—The Clinical Lawyer-School: The Clinic, by 
Leon Thomas David; Does the Commerce Clause Give Power 
to Dominate All Industry? by Ira Jewell Williams; Adminis- 
tration of German Decedents’ Estates, by Rene A. Wormser 
and Arthur Burchard. 


New York University Law Quarterly Review, September 
(New York City)—A Fair and Equitable Plan of Corporate 
Reorganization Under Section 77B of the Bankruptcy Act, by 
John Gerdes; Obligation of Invalid Divorce on Person Who 
Induced It and Married Party Procuring It, by Augustin Derby; 
The New York City Charter Commission, by Charles W. 
Tooke; The Intention Test in the Law of Fixtures, by Russell 
Denison Niles. 

American Journal of International Law, October (Wash- 
ington, D. C.)—International Responsibility for Hostile Propa- 


ganda Against Foreign States, by Laurence Preuss; The Mem- 
bership of the United States in the International Labor Organi- 
zation, by Manley O. Hudson; New Light on Jay’s Treaty, by 
Josiah T. Newcomb; The Regulation of Maritime Fisheries by 
Treaty, by A. P. Daggett. 

Dickinson Law Review, October (Carlisle, Pa.)—The Po- 
litical Thought of John Dickinson, by John Dickinson; Un- 
scrambling Rights in Pennsylvania Building and Loan Asso- 
ciations, by Nochem S. Winnet; Crimes and Civil Injuries, by 
W. H. Hitchler. 

Law and Contemporary Problems, October (Durham, N. 
C.)—Firearm Regulation, by John Brabner-Smith; The Prob- 
lem of Fugitive Felons and Witnesses, by Harry S. Toy and 
Edmund E. Shepherd; Federal Anti-Theft Legislation, by 
Jerome Hall; The Lindbergh Law, bv Horace L. Bomar, Jr.; 
A Note on the Racketeering, Bank Robbery, and “Kick-Back”’ 
Laws. Reorganization for Police Protection, by Donald C. 
Stone; The Interstate Compact—A Device for Crime Repres- 
sion, by Gordon Dean; Federal Aid for State Law Enforcement, 
by Paul H. Sanders; Probation and Parole as Elements in 
Crime Prevention, by Sanford Bates; A Statistical Study of 
Federal Criminal Prosecutions, by Edward Rubin. 

Harvard Law Review, November (Cambridge, Mass.)—The 
Public Influence of the Bar, Harlan F. Stone; Story’s Commen- 
taries on the Conflict of Laws—One Hundred Years After, by 
Ernest G. Lorenzen; Some Comments on the Corporate Reor- 
ganizations Act, by Henry J. Friendly. 

Canadian Bar Review, October (Ottawa, Ont.)—Canadian- 
American Relations, by Norman MacKenzie; Problems Arising 
Out of Insurance Law, by Angus C. Heighington; Stephen 
Langton, by W. L. Scott. : 

Temple Law Quarterly, November (Philadelphia, Pa.)— 
The Federal Spending Power, by Vincent D. Nicholson; Com- 
ments Upon the Nature and Scope of Appellate Review Cases 
Originating in the United States Board of Tax Appeals, by 
William Cutler Thompson; Negligence in Golf, by George B. 
Clothier; Immunity from Compulsory Self-Incrimination in a 
Federal System of Government, by J. A. C. Grant. 

Washington Law Review, October (Seattle, Wash.)— 
Funds Available for Corporate Dividends in Washington, by 
Joseph Warren Greenough and Leslie J. Ayer; Conditional 
Sales and Chattel Mortgages, by William F. Starr. 





PROPOSED CODIFICATION OF OUR CHAOTIC 
NATIONALITY LAWS 





Probably No Branch of the Law in This Country Is More Open to Criticism upon the 
Grounds of Instability, Inconsistency, and Ambiguity Than That Governing Citi- 
zenship—Not the Least Ambiguous of All the Statutes on the Subject Is One of 
the Most Recent, the Act of May 24, 1934—Ample Justification for Executive 
Order Appointing Committee to Codify Existing Statutes into One 
Comprehensive Nationality Law, Etc.* 





By RicHarp W. FLouRNOY 
Assistant to Legal Advisor, Department of State 


66 ATIONALITY” may be defined as the rela- 
tionship of a person to the state to which he 
owes permanent allegiance; and the corre- 

sponding term, “national” is applicable to either a 

citizen or a subject. “Citizenship” is frequently used 

as a synonym for “nationality.” 

Nationality involves important legal rights, and 
reciprocal obligations to the state, under whose laws 
these rights are conferred. The laws governing nation- 
ality, or citizenship, are basic in character, and upon 
them depend various subsidiary rights. Thus in all of 
the States of the Union, citizenship is the first pre- 
requisite for voting, and in some of the States the 
right to hold real property is denied, wholly or in part, 
to those who are not citizens. Nationality is also a 
necessary condition to the right to diplomatic protec- 
tion, and it is for this reason that questions concerning 
nationality are of constant concern to the Department 
of State of the United States and the foreign offices of 
other states. It is because of the basic character and 
peculiar importance of nationality laws that they are 
usually found, wholly or to a considerable extent, 
embodied in the constitutions of states. 

Stability, consistency and clearness should, no 
doubt, characterize all written laws, but it is especially 
important that these qualities should be found in the 
laws governing nationality. Strange to say, in the 
United States the opposite is true. Probably no branch 
of the law in this country is more open to criticism 
upon the grounds of instability, inconsistency and 
ambiguity than that governing nationality, or citizen- 
ship. It is true that some very important provisions 
concerning citizenship are found in the Constitution of 
the United States. Reference is made to the provision 
of Article I, Section 8, conferring upon the Congress 
power to “establish an uniform Rule of Naturaliza- 
tion”, and the provision of Article XIV of the Amend- 
ments that “all persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, 
are citizens of the United States and of the State 
wherein they reside”. But the greater part of the writ- 
ten law governing nationality in the United States is 
composed of scattered statutes, some old, dating back 
to the first Congress, and some new, passed at the last 
session of the Seventy-third Congress. Some of these 
statutes, including the oldest, have for years been the 
subject of discussion and divergent decisions of courts ; 
and their meaning is still uncertain. Not the least 
ambiguous of them all is one of the most recent, that 


*The views contained herein are to be regarded as personal, not 
official. 
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is, the Act of May 24, 1934 (Public—No. 250-73d 
Congress). 

Our legislation concerning the acquisition of 
nationality at birth in cases of children born abroad of 
American parents has had a most peculiar history. The 
First Congress, in an Act of March 26, 1790 (1 Stat. 
103), adopted a simple and reasonably clear provision, 
declaring children born of American parents “beyond 
sea, or out of the limits of the United States” to be 
“natural born citizens”. This provision was not lim- 
ited to children previously born abroad, but was pros- 
pective, as well as retrospective. In an Act of January 
29, 1795 (1 Stat. 566), the principal object of which 
seems to have been to increase the period of residence 
in the United States required for naturalization from 
two to five years, Congress repealed the Act of March 
26, 1790, and changed slightly the language of the 
section relating to children born abroad of American 
parents. In an Act of April 14, 1802 (2 Stat. 153), 
Congress repealed the Act of 1795 and adopted a pro- 
vision so worded that it was retrospective, applying 
only to children previously born. This may have been 
unintentional—merely the result of careless drafting. 
It was not until sixty years later that Congress, its 
attention having been called to the defect through an 
article by Horace Binney, published in The American 
Law Register, rectified the law (Act of February 10, 
1855 ; 10 Stat. 604) (Van Dyne on Citizenship, p. 33). 
The latter provision was embodied in Section 1993 of 
the Revised Statutes. Strange to say, the old defective 
provision of the Act of 1802 was never repealed, and 
may still be found, in a dormant state, in Section 2172 
of the Revised Statutes and Title 8, Section 6 of the 
United States Code. 

Under the provision of the Act of February 10, 
1855, just mentioned, citizenship was acquired only 
through the father. This discrimination was not pleas- 
ing to the women’s organizations which in recent years 
have been striving (and with much success) to have 
all discriminations based on sex in the laws governing 
nationality eliminated, and as a result of their activi- 
ties, Congress passed the Act of May 24, 1934. It is 
not the intention of the writer to question the chief 
objective of this Act, the removal of discriminations 
against women in the law of nationality. The princi- 
ple of equality between the sexes in the law of nation- 
ality appears to have been definitely adopted by this 
Government. But it seems desirable to call attention to 
certain provisions of this Act which need clarification. 

By Section I of the Act, Section 1993 of the 
Revised Statutes was amended to place fathers and 





ss 























PROPOSED CODIFICATION OF Our NATIONALITY Laws 


781 





mothers on an equal basis in the transmission of 
nationality at birth to children born abroad. The first 
sentence seems to say that American citizenship is 
acquired at birth by a child born abroad to an Ameri- 
can father and an alien mother, and by a child born 
abroad to an American mother and an alien father, as 
well as by a child born abroad to parents both of whom 
are American citizens. The second sentence, however, 
appears on its face to place a limitation upon the first 
by declaring that, “in cases where one of the parents 
is an alien, the right of citizenship shall not descend 
unless the child comes to the United States and resides 
therein at least five years continuously immediately pre- 
vious to his eighteenth birthday, and unless, within six 
months after the child’s twenty-first birthday, he or 
she shall take an oath of allegiance to the United States 
of America as prescribed by the Bureau of Naturaliza- 
tion.” 

The Chairman of the Committee on Immigration 
and Naturalization of the House of Representatives, 
in presenting the bill which became the Act in ques- 
tion,’ said that the provision just mentioned meant that 
a child having one alien and one citizen parent would 
not become a citizen until he should have fulfilled the 
two conditions prescribed in the last sentence of Section 
1, and Senator Copeland, who had charge of the bill 
in the Senate, made a similar statement.’ But the Attor- 
ney General, in an opinion of July 21, 1934, holds that 
the first sentence prevails, so that citizenship is acquired 
at the moment of birth in all three classes of cases, 
although, in cases of children having one alien parent, 
it is subject to defeasance upon failure to comply with 
either of the two conditions stated in the last sentence. 

Another provision in the Act of April 14, 1802, 
has had a peculiar history. I refer to the provision, 
now found in Section 2172 of the Revised Statutes, 
and Title 8, Section 7 of the United States Code, that 
foreign born children under twenty-one years of age 
whose parents obtain naturalization in the United 
States “shall, if dwelling in the United States, be con- 
sidered as citizens thereof.” Incidentally this does not 
mean what it appears to mean. The phrase, “if dwell- 
ing in the United States,” relates to the time when 
naturalization is acquired and not the period during 
which citizenship is retained. It seems to have been 
the rule, rather than the exception, that nationality laws 
fail to state in plain, unmistakable terms what is 
intended. Questions were raised as to the meaning of 
the provision last mentioned, especially (1) whether it 
applies to a child who is physically dwelling in the 
United States but has not acquired a permanent resi- 
dence therein, and (2) whether it applies to a child 
who begins to dwell in the United States after the 
naturalization of his parent or parents, as well as to 
one who is dwelling in the country at the time of such 
naturalization. 

It was deemed desirable to make it clear by new 
legislation (1) that the law does require a permanent 
residence in the United States on the part of the child, 
but (2) that such residence might be acquired after 
the naturalization of the parent. By Section 5 of the 
Act of March 2, 1907 (34 Stat. 1228), Congress 
sought to clarify the law. But the law has not been 
clarified. The courts seem to agree that R. S. 2172 
has remained in effect, notwithstanding the adoption of 
Section 5 of the Act of March 2, 1907. But just what 
classes of cases each covers and what is their relation- 
ship, are questions which have not yet been definitely 
settled. The Circuit Court of Appeals for the Third 


1. Cong. Record, 7 25, 1984, pp. 7495-7496. 
2. Cong. Record, May 10, 1984, p. 8712. 


Circuit seems to have held in U. S. ex rel. Rienzo 
v. Rodgers, 185 Fed. 334, that Section 5 of the Act of 
March 2, 1907 was merely intended to clarify R. S. 
2172 .n some particulars and must be read with it, 
while the Circuit Cour: of Appeals for the Second Cir- 
cuit held later in U. S. ex rel. Patton v. Tod, 297 F. 
385, that the two statutes apply to different situations, 
R. S. 2172 to cases of children who are dwelling in the 
United States when their parents obtain naturaliza- 
tion, and Section 5 of the Act of 1907 to children who 
acquire a residence in the United States after the natur- 
alization of their parents. The language of Section 5 
seems to uphold the latter theory, but the history of its 
adoption seems to support the view, expressed by Mr. 
Van Dyne in his book on Naturalization, that the later 
act was intended merely to clarify the earlier act in 
certain respects, so that the two must be read together. 
In Kaplan v. Tod, (1925) 267 U. S. 228, the Supreme 
Court seems to have assumed that both statutes were 
in effect, but did not undertake to define the scope of 
each or their relationship. The court merely held 
that the person whose citizenship was in question, not 
having been legally admitted to the United States as 
a resident, could not have been naturalized under either 
statute. 

Section 2 of the Act of May 24, 1934 amends 
Section 5 of the Act of March 2, 1907, to provide for 
the naturalization of a minor through the naturaliza- 
tion of “the father or the mother.” Section 5 provides 
expressly for the repeal of certain acts and parts of 
acts, but no mention is made of R. S. 2172. Thus the 
provision in R. S. 2172 concerning the naturalization 
of minors seems still to be in effect, although its pre- 
cise meaning and sphere of operation are difficult to 
apprehend, even more so than when the decisions men- 
tioned were rendered. Also the amendment applies 
expressly to a child born abroad to parents both of 
whom are aliens, making no mention of one born 
abroad to parents of whom one is a citizen and the other 
an alien. The executive authorities will find it neces- 
sary for administrative purposes to place a construc- 
tion upon Section 2 of the Act of May 24, 1934, which 
seems to them to carry out the intent of Congress, but 
it remains to be seen how it will be construed by the 
courts. 

It would seem that the only satisfactory way to 
clear up this situation will lie in the adoption of a sin- 
gle provision to govern the naturalization of minors 
through the naturalization of their parents, and the 
repeal of the two existing statutes on the subject. 

It would take too long to cover in this paper all 
of the points in which the nationality laws need amend- 
ment, but there are two very important classes of cases 
which especially need attention. I refer to cases of 
naturalized citizens who resume a residence of a per- 
manent character in their native lands and persons born 
in the United States of alien parents or born in foreign 
countries of American parents, who acquire dual 
nationality at birth and reside in the foreign states of 
which they are nationals. 

In Section 2 of the Act of March 2, 1907 (34 
Stat. 1228), Congress adopted a provision governing 
the status and right to protection of naturalized citi- 
zens residing abroad. It provides that “when any natur- 
alized citizen shall have resided for two years in the 
foreign state from which he came, or for five years in 
any other foreign state, it shall be presumed that he 
has ceased to be an American citizen”. It further pro- 
vides, however, “that such presumption may be over- 
come on the presentation of satisfactory evidence to a 
diplomatic or consular officer of the United States 
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under such rules and regulations as the Department 
of State may prescribe.” 

The meaning and effect of the presumption pro- 
vided for in this statute was for some years in doubt. 
In Anderson v. Howe, 231 Fed. 546, decided in 1916 
by the District Court of the United States for the 
Southern District of New York, it was held that the 
statutory presumption meant actual loss of citizenship, 
although in a well reasoned opinion rendered in 1910 
Attorney General Wickersham had construed the pre- 
sumption as merely providing a rule for withdrawal of 
diplomatic protection and as not causing a loss of citi- 
zenship itself (28 Op. Atty. 504). It seems fairly clear 
that an opposite opinion would have meant that the 
statute was unconstitutional, since it would have 
involved the delegation by Congress to the Department 
of State of the power to legislate, by prescribing rules 
and regulations governing the very important subject 
of loss of nationality. Mr. Wickersham’s construc- 
tion has been followed by the courts in more recent 
decisions, including Camardo v. Tillinghast, 29 F. (2d) 
527, decided by the Circuit Court of Appeals for the 
First Circuit in 1928, in which other decisions are cited. 

While it is true that the opinion and decisions 
last mentioned have definitely settled the meaning of 
this statute, it is also true that they serve to reveal its 
inadequacy and the need of new legislation. There are 
hundreds of naturalized citizens who, for one reason 
or another have returned to their native lands and have 
resided there for years. Many of them have wives and 
children who have never been in the United States, 
and the children born after the naturalization of their 
fathers are born citizens of the United States. It does 
not seem fair either to the United States or to the 
countries from which these naturalized citizens came, 
and to which they have returned, for residence of a 
permanent character, that they should be allowed to 
retain the status of citizens of the United States indefi- 
nitely. It is believed that the law should be amended 
to provide for the definite termination of their Ameri- 
can nationality. Probably the most practicable meas- 
ure would be found in a simple statutory rule under 
which nationality would terminate, ipso facto, as the 
result of residence for a prescribed period in the coun- 
try of origin. Some exceptions might be included, to 
cover specified classes, such as persons sent abroad to 
represent the Government of the United States, or 
commercial or other interests of the United States, but 
the rule should be as clear and simple as possible. Under 
such a rule neither the Department of State nor any 
other branch of the Government would, by an execu- 
tive act or decision, deprive any person of citizenship. 
The law would be automatic, and the function of exec- 
utive officials would be limited to finding the facts and 
applying the statutory rule in cases presented to them 
for action of some sort. 

It has been suggested that a statutory rule of the 
kind suggested would be unconstitutional, because it 
would make a distinction between naturalized citizens 
and native citizens with regard to loss of nationality. 
This contention is believed to have no validity. No 
doubt, under the Constitution, naturalized citizens are 
to enjoy in the United States rights equal to those 
enjoyed by native citizens, except with regard to eli- 
gibility to the Presidency, but it does not follow that 
loss of nationality in cases of naturalized citizens on 
the one hand and native citizens on the other must be 
governed by the same rules. 

Naturalization is a privilege conferred by the Gov- 
ernment upon aliens who comply with certain condi- 
tions, one of which is that they intend to reside in the 


United States and perform the duties of citizenship. 
The power gr mg upon the Congress by the Con- 
stitution (Art. Sec. 8) “to prescribe an uniform 
Rule of cuca” surely connotes the power to 
prescribe rules under which the status acquired through 
naturalization is forfeited by the act of the person 
naturalized. The provision of the Fourteenth Amend- 
ment that “all persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citi- 
zens of the United States” was intended to settle ques- 
tions concerning the citizenship of certain classes of 
persons in the United States. It does not lay down, 
either expressly or by implication, a rule concerning 
loss of nationality in cases of persons residing abroad. 
In particular, it does not say or imply that loss of 
nationality in cases of naturalized citizens who have 
returned to reside in the foreign states from which they 
came must be governed by precisely the same rules 
which govern loss of nationality in cases of native citi- 
zens of the United States who do not possess and 
have never possessed the nationality of a foreign state. 
The Constitution is to be regarded as a reasonable 
chart of government, which takes into account the mul- 
tiform situations and conditions to which laws are to 
be applied. It may be observed that the treaty making 
power has assumed authority to prescribe rules in 
treaties whereunder resumption of residence of a per- 
manent character by a naturalized citizen of the United 
States in his native land results in loss of his Ameri- 
can nationality. (See in particular the multipartite 
Pan American Treaty, signed at Rio de Janeiro, August 
13, 1906.) If the treaty making power has this author- 
ity, through implication, surely Congress has equal 
authority, to say the least, especially in view of the 
express provision in Article I of the Constitution con- 
cerning naturalization.” 

While the Constitution does not require that the 
same rules should govern loss of nationality in cases 
of native and naturalized citizens, it is believed that, 
as to certain classes of native citizens there should be 
a statutory rule under which citizenship would be for- 
feited through the fact of foreign residence. Reference 
is made to persons born with the nationality of another 
state as well as that of the United States, including per- 
sons born to American parents in certain foreign states 
having jus soli in their law and persons born in the 
United States to parents who are nationals of certain 
foreign states having jus sanguinis. If such persons 
after attainment of majority choose to reside in the 
foreign states whose nationality they have, it would 
seem not only reasonable but very desirable that, under 
conditions to be prescribed by statute, their American 
nationality should be made to terminate automatically, 
so that thereafter they would not be in a position to 
harass the Government by appeals for diplomatic pro- 
tection and reclamations against the governments of 
the foreign states of which they are also nationals and 
in which they live. 

There was surely ample justification for the Order 
of the President of April 25, 1933 designating the Sec- 
retary of State, the Secretary of Labor and the Attor- 

8. In Mackenzie v. Hare, 1915, 239 U. S. 299, plaintiff contended 
that Congress had no power, under the Constitution, to prescribe a rule 
under which an American woman would expatriate ‘herself by the mere 
fact of marrying an alien, that is, she denied the validity of Section 3 
of the Act of March 2, 1907. The Supreme Court, however, upheld the 
Statute as constitutional, Mr. Justice “Sutherland, rendering the opinion, 
said praintiff contends, as we have seen, that it has not, and bases her 
contention upon the absence of an express gift of power. But there 
may be powers implied, necesary or incidental to the expressed powers. 
As a government the United States is invested with all the attributes of 
sovereignty. As it has the character of nationality it has the powers 
of nationality, especially those which concern its relations and _ inter- 


course with other countries. We should hesitate long before limiting or 
embarrassing such powers.” (p. 311) 
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ney General a Committee to “review the nationality 
laws of the United States, to recommend revisions, par- 
ticularly with reference to the removal of certain exist- 
ing discriminations, and to codify those laws into one 
comprehensive nationality law for submission to the 
Congress at the next session.” Under this Order an 
Advisory Committee composed of officials of the three 
Departments was organized. Much preliminary work 
has been done by this Committee and some substantive 
proposals have been formulated. It is expected that 
the recommendations of the principal Committee will 
be completed in time for the submission of the final 
report to Congress when it meets. It was hoped and 
expected that the report would have been completed 
before the adjournment of the last Congress, but as 
the field covered by a comprehensive report is very wide 
and involves many extremely difficult problems, and 
as the changes proposed are quite extensive, involving 
questions of international law and policy, as well as 
questions of domestic law and policy, the preparation 
of the report has taken more time than was expected. 

It may be observed that this is not the first time 
that the Executive has initiated an extensive review of 
the nationality laws, with a view to their clarification 
and possible amendment. On August 6, 1873, President 
Grant addressed letters to the members of his Cabinet 
asking for their views upon seven questions relating 
to citizenship and protection abroad. Their replies, 
which are printed in Part 2 of the Foreign Relations 
of the United States for 1873, are interesting and illu- 
minating, especially that of Mr. Richardson, the Sec- 
retary of the Treasury, which includes a review of 
the decisions of the courts relating to the question of 
the right of expatriation. In the same volume are 
printed other documents concerning citizenship and 
diplomatic protection, including the report of the dis- 
tinguished British Commission of 1868, appointed by 
the Queen, “for enquiring into the laws of naturaliza- 
tion and allegiance” etc. This volume also contains the 
nationality laws of various states, diplomatic corre- 
spondence between the United States and Great Britain 
and other states, and Attorney General Cushing’s noted 
opinion of October 31, 1856 concerning expatriation, 
the whole covering 266 pages. This review undoubt- 
edly served to clarify the then existing law and prac- 
tice, but it did not result in codification. 

On April 13, 1906 the Senate passed a Joint Reso- 
lution providing for a commission to examine into the 
subjects of citizenship of the United States, expatria- 
tion, and protection abroad and to make a report and 
recommendations thereon, to be transmitted to Con- 
gress for its consideration. The Resolution carried an 
appropriation of $10,000 for the expenses of the Com- 
mission (S. Res. No. 50, 59th Cong. Ist sess.). How- 
ever, the House Committee on Foreign Affairs did not 
consider the creation of such a Commission necessary 
for carrying out this work, and, in a report of June 6, 
1900, recommended that the Secretary of State “select 
some of the gentlemen connected with the State Depart- 
ment who have given special attention to these subjects, 
have them prepare a report and propose legislation 
that could be considered by Congress at the next ses- 
sion.” Accordingly the Secretary of State directed Mr. 
James Brown Scott, Solicitor for the Department of 
State, Mr. David Jayne Hill, Minister of the United 
States to the Netherlands, and Mr. Gaillard Hunt, 
Chief of the Passport Bureau, to make the inquiry and 
prepare a report for consideration by the Senate and 
House Committees. Their report, which is printed in a 


volume of 538 pages (House Doc. No. 326, 59th Cong. 
2d Sess.), contained certain recommendations, which 
were instrumental in bringing about the passage of the 
Expatriation Act of March 2, 1907 (34 Stat. 1228). 
The appendix, including a collection of nationality laws 
of foreign states and-a discussion of the decisions of 
courts in the United States, has been, and still is, in 
constant use as a reference book. 


The statute just mentioned has been very useful in 
some respects, but it is now largely out of date. The 
provision of Section 2 concerning the presumption of 
expatriation in cases of naturalized citizens residing 
abroad has been discussed above. Sections 3 and 4, 
cencerning the acquisition and loss of citizenship by 
women through marriage, were repealed by the Cable 
Act of September 22, 1922. Section 5, relating to the 
naturalization of minors, has also been discussed. Sec- 
tion 6, requiring children born abroad of American 
parents to make a declaration upon reaching the age 
of eighteen and to take the oath of allegiance upon 
attaining their majority, “in order to receive the pro- 
tection of this Government,” was not sufficiently far 
reaching, definite or decisive to be of much practical 
value. This provision should have included persons 
born in the United States of alien parents and taken 
during childhood to their parents’ countries to reside. 
Also, it is believed that it should have provided for 
loss of nationality itself and not for mere loss of the 
right to protection. 


In this brief survey it has been impossible to dis- 
cuss all of the phases of the law of nationality in 
which there appear to be deficiencies or ambiguities. 
However, mention may be made of the fact that we 
have no statutory provisions defining the nationality 
status of persons born in the Canal Zone, Guam or 
Samoa. It may also be noted that, while a person born 
in the Virgin Islands of parents having the national- 
ity of a foreign state, is born a citizen of the United 
States (Sec. 3, Act of February 25, 1927, 44 Stat. 
1234), this does not seem to be true of a person born 
in Puerto Rico of such parents. (Act of June 27, 
1934, Public—No. 477—73d Congress. ) 


_ It is to be hoped that, when a code of nationality 
is adopted, it will be comprehensive, repealing all pre- 
existing statutes on the subject, and re-enacting only 
those provisions which require no change in substance 
or phraseology. Also it is to be hoped that those who 
are responsible for the final product will profit by past 
experience, and, bearing in mind the endless adminis- 
trative difficulties and expensive litigation which have 
resulted from the defects in nationality laws heretofore 
enacted, will see to it that the code is not only adequate 
in substance to meet existing conditions but logically 
arranged, consistent, definite and clear in form. Care 
and accuracy in drafting are nowhere more needed 
than in laws relating to nationality, since it is of the 
greatest importance that those who are called upon to 
administer these laws should be able to say with some 
degree of confidence what they mean, and that those 
whose status and vital interests are affected should 
know where they stand. 


It is believed that the support of the American 
Bar Association, which in recent years has shown a 
special interest in law making, and particularly in leg- 
islative drafting, would be of much assistance in bring- 
ing to a successful conclusion the movement already 
begun to revise and codify the nationality laws of the 
United States. 
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HERE is a very widespread feeling that real 

property is called upon to bear too large a pro- 

portion of the total taxes necessary to the sup- 
port of our various governmental authorities. 
There is an equally widespread feeling among those 
whose business it is to examine the title to real 
estate that the indiscriminate burdening of real 
estate with liens for all sorts of taxes is being badly 
overdone. As between the government and the 
owner, there is no particular objection to making 
any sort of obligation to the government a lien. 
But unless lien statutes are so drawn as to provide 
for notice in the places where one normally 
searches for encumbrances on real property (a 
consummation devoutly to be wished but too rarely 
attained), it is the innocent purchaser or encum- 
brancer who is apt to suffer. 

Too often liens are created that are almost im- 
possible to discover. To illustrate: 

A few years ago the legislature of the state of 
Ohio almost passed a law providing that the unpaid 
taxes of a gasoline dealer should be a lien on all 
his real estate. There was no provision for the 
filing of the lien in any public office. Had this 
law passed it would have been necessary for any 
one examining any title to find out whether or not 
the owner was a gasoline station proprietor, and 
whether or not he had paid his gasoline taxes. 
When the attention of the legislature was called 
to the ridiculousness of this statute and the impos- 
sible burden it would put upon innocent purchas- 
ers, the lien provision was cut out. But it might 
have passed and would have passed had not the 
title men of Ohio called attention to its unfairness. 
I trust that the lawyers will not object to this sort 
of activity on the part of title men. 

Another illustration of the creation of a lien 
without providing for some form of recording 
thereof is furnished by Ohio’s “3 point 2” Beer 
Law, which is still in effect, notwithstanding the 
fact that no one drinks that sort of beer except 
on Sunday when it is unlawful to sell the more 
powerful product. Section 49 of the Act provides 
for a tax on the manufacturer and distributor of 
beer by the barrel. Section 53 provides that this 
tax “shall be a lien upon all the property of the 
taxpayer or permit holder.” This law is subject to 
the same criticism as the proposed gasoline tax dis- 
cussed above. It is just another instance of creat- 


*Address read at the meeting of the Section of Real Proverty of the 
American Bar Association, held at Milwaukee on August 28 
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ing a lien without providing a reasonable protec- 
tion for the innocent purchaser. 

Most of the states have a franchise tax on 
corporations, which tax is a lien on all the prop- 
erty of the corporation. The history of Ohio’s cor- 
poration franchise tax shows what can be done to 
rationalize a revenue lien. Section 5506 of the 
Ohio General Code provides that on a certain date 
the tax and penalties “shall become a lien on all 
property in this state” of the corporation. Prior 
to 1929 this statute created a “first and best lien,” 
but there was no provision for filing the lien in any 
public office, and it was necessary to get the re- 
quired information by writing to the Secretary of 
State. By an amendment to G. C. 5506 passed in 
1929 it is provided that corporation franchise taxes 
shall not be a lien as against innocent purchasers 
and encumbrancers until a notice thereof is filed 
in the office of the county recorder. That is the 
title man’s idea of a sensible lien law. 

It came to me as a shock some years ago tuo 
learn that in some states personal property taxes 
were a general lien on the personal tax-payers’ real 
estate. At that time I congratulated myself that 
Ohio had not taken this step. But in 1931 Ohio 
followed a bad example and enacted a law making 
personal taxes a lien on real estate: However, 
Ohio’s law is not so bad as some, for it provides 
that the personal tax shall not be a lien until a 
notice thereof is filed by the taxing authorities 
with the county recorder, and it further provides 
that no personal taxes in an amount less than 
$100.00 shall be recorded. 

The objection to making personal taxes a lien 
on real estate is that it throws an unreasonable 
burden upon the intending purchaser or mortgagee. 
It throws upon the purchaser or mortgagee the 
burden of determining whether or not the John 
Smith from whom he is purchasing, or upon whose 
property he is about to make a mortgage, is one 
of the hundred John Smiths against whom there 
are personal taxes charged. Of course the same 
objection may be raised as to the general lien of 
judgments, but I am consistent in this, as I have 
always contended that making judgments a gen- 
eral lien on real estate is an abomination. The 
sensible judgment lien law is that of Michigan, 
where a judgment is not a lien without a levy on 
specific land. Such a law very properly puts upon 
the judgment creditor the burden of finding out 
what real estate the judgment debtor owns. A law 
which makes judgments a general lien on all the 
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real estate of the judgment debtor puts upon the 
purchaser or mortgagee the burden of determining 
at his peril which (if any) of the John Smiths, 
against whom judgments have been taken, is the 
owner of the land the title to which is being 
searched. 

Just about now I shall probably be accused of 
wandering away from my subject, which at the 
beginning was announced as being about Federal 
Liens, and so far I have said nothing about Fed- 
eral Liens. My excuse is that I received permis- 
sion from the deviser of this program to discuss 
state tax lien laws, as I felt that some of the state 
laws illustrate better than federal laws what I con- 
sider defects in revenue lien legislation. And had 
I devoted myself to Federal Liens alone there 
would not have been meat enough in my subject 
for a full length paper. 

The liens with which the Examiner of Titles 
is concerned are internal revenue liens, chiefly 
income taxes, estates taxes, and gift taxes. The 
lien of internal revenue taxes (other than the es- 
tates and gift tax) is governed by Title 26, Section 
115, United States Code Annotated (formerly R. 
S. 3186). 

The history of R. S. 3186 (now 26 U. S.C. A. 


115) is a very good illustration of the rationalizing 


of a law which, as it formerly existed, placed an: 


impossible burden upon any one who attempted 
to examine a title for an intending purchaser or 
mortgagee. 

Prior to 1913, R. S. 3186 (26 U. S. C. A. 115) 
read substantially as follows: 

“If any person liable to pay any tax neglects or refuses to 
pay the same after demand, the amount shall be a lien in 
favor of the United States, from the time when the assessment 
list was received by the collector, except when otherwise pro- 
vided, until paid, with the interest, penalties, and costs that 
may accrue in addition thereto upon all property and rights 
to property belonging to such person.” 

In 1913 there was added to the law the two 
following provisos: 

“Provided, however, that such lien shall not be valid as 
against any mortgagee, purchaser, or judgment creditor until 
notice of such lien shall be filed by the collector in the office 
of the clerk of the district court of the district within which 
the property, subject to such lien, is situated 

“Provided further, Whenever any state by appropriate 
legislation authorizes the filing of such notice in the office of 
the registrar or recorder of deeds of the counties of that state, 
or in the State of Louisiana in the parishes thereof, then such 
lien shall not be valid in that state as against any mortgagee, 
purchaser, or judgment creditor until such notice shall be 
filed in the office of the registrar or recorder of deeds of the 
county or counties, or parish or parishes in the State of Louis1- 
ana, within which the property subject to the lien is situated.” 

The question naturally arising as to the lien 
created by 26 U. S. C. A. 115 (R. S. 3186) are: 
1. When does the lien attach? 2. To what prop- 
erty does it attach? 3. What is its relative pri- 
ority? 4. How long does it continue as a lien? 
5. By what legal proceedings may it be removed? 

When does the lien attach? Prior to 1913 as to 
all persons, both lienee and third parties, the lien 
attached at the time the assessment list was re- 
ceived by the collector. This is still the law as to 
the lienee, but as to purchasers, mortgagees, or 
judgment creditors the lien attaches since 1913, 
either (a) upon filing notice of lien with clerk of 
the district court, in those states which have not 
provided for filing the same in the office in which 
deeds are recorded, or (b) upon filing of notice 
in the office of the recorder of deeds, in those states 


which have taken advantage of the permission 
granted by the 1913 amendment. 

Whether there be any states which have not 
taken advantage of the permission granted by the 
1913 amendment, I know not. If there be any such 
states they would seem to be inexcusably negligent, 
the more so since the Commissioners on Uniform 
Laws in 1926 adopted a model law known as “The 
Federal Tax Lien Registration Act.” 

It is well to remember, in those states where 
no provision is made for filling revenue liens in 
the recorder’s office, that no provision is made by 
the statute for indexing the liens by the district 
court clerk. In Cleveland it was always the custom 
to index the liens in the civil court index and we 
presume this custom is general. But in this mat- 
ter the title man must govern himself in his search 
by the local custom. 

It is also well to remember that the filing of 
the lien in the office of the district court clerk and 
in the county recorder’s office in those states 
which have provided for filing the same, is only 
for the protection of the purchaser, mortgagee, or 
judgment creditor. As to the tax delinquent him- 
self and as to all persons not coming within the 
three classes mentioned, the tax is a lien as soon 
as the assessment list is received by the collector. 


To what property does it attach? The best answer 
to this question is found in U. S. vs. Pacific R. R. Co., 
1 Fed. 97 (1880) in which the court says that “the 
lien created by the R. S. 3186 relates back upon 
demand, to the time when the tax was due, but 
only attaches to the property belonging to the 
person from whom the tax was due at the time 
when the demand for payment was made.” 

No cases have been found discussing the ques- 
tion as to whether or not the lien attaches to after 
acquired property. We must, therefore, be guided 
in this matter by the general law as to liens, which 
according to 17 C. J. 324 is that “in the absence 
of provision showing an intention to extend the 
lien to after-acquired property, a lien attaches only 
to property on hand at the time it is created.” 
(Citing Borden vs. Croak, 22 N. E. (Ill.) 793 and 
Thornsberry vs. Thornsberry, 68 S. W. (Ky.) 129). 


What is the relative priority of the lien? It is 
sometimes argued that, since the revenue tax is a 
debt due the government, the lien of the tax is 
paramount and will over-ride prior liens. With- 
out going into the cases on this subject I shall 
have to ask you to take my word for it that the 
lien is not a paramount lien, but that it has the 
same priority or lack of priority that any other 
lien has. 


How long does the lien continue? R. S. 3186 says 
the taxes shall be a lien until paid. While it is 
true that the recent revenue acts have placed cer- 
tain limitations on the time for assessment of the 
tax, and upon the time in which suit must be 
brought to collect the same, it is probable that 
these limitations have nothing to do with the lien 
provided by R. S. 3186. The general law on this 
subject, as laid down in 17 C. J. 700, is as follows: 

“The rule sustained by the weight of authority . . . is 
that where the security for a debt is a lien on the property, 
personal or real, the lien is not impaired because the remedv 
at law for the recovery of the debt is barred.” 

By what legal proceedings may the lien be re- 
moved? Prior to 1924 there was absolutely no way 
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to remove the lien by legal proceedings since there 
was no method by which the United States could 
be brought into toreclosure proceedings. In 1924 
R. S. 3207 (now 26 U. S. C. A. 136) was so 
amended as to provide a method of adjudicating 
federal liens in district courts of the United States. 
But the law was hedged about with so many re- 
strictions as to be practically unworkable. 

In 1931 a law was enacted (Title 28, Sections 
901 to 906, United States Code Annotated) which 
permits the bringing of the United States into 
foreclosure proceedings in state courts. Section 
G02 of the act provides that service may be had 
on the United States by serving the district attor- 
ney and mailing a copy of the petition and process 
to the Attorney General. Section 903 provides 
that the suit may be removed to the United States 
district court. Section 904 provides that, if the 
lien of the United States be a prior lien, the sale 
must be made subject thereto unless the United 
States consents to a sale free of all liens. This 
section also provides that where a sale is made to 
satisfy a lien prior to that of tlie United States, 
the United States shall have one year from date 
of sale within which to redeem. Section 905 pro- 
vides a method whereby a junior lien of the United 
States may be released by the Comptroller General 
upon a showing that the lien is without value. 

This act has removed about all the objections 
that Examiners of Title had raised concerning the 
creation and enforcement of internal revenue liens. 
My only criticism of this act is the year’s right 
of redemption given to the United States. This is 
certainly an anomaly in a state like Ohio wherein 
there is no right of redemption after foreclosure. 
This right of redemption will rarely, if ever, be 
exercised by the United States, but the existence 
of the right has the effect of clouding the title 
for the period of one year after the sale in fore- 
closure. 

The lien of an internal revenue tax may of 
course be removed by payment. 

In case of payment of the tax the Collector 
of Internal Revenue issues a certificate of dis- 
charge (Form 669) which reads as follows: 

“T hereby certify that the taxes enumerated below, hereto- 
fore assessed against the following named person, firm or com- 
pany, have been paid in full, together with all penalties, costs, 
and interests; and that the lien for such taxes, penalties, etc., 
created by Section 3186 of the Revised Statutes of the United 
States, as amended by Act March 4th, 1913 (37 Stat. 1016), 
has thereby been discharged in full.” 

This certificate is filed with the district court 
clerk in those states having no statute permitting 
the recording of revenue liens, and with the county 
recorder, or other recording officer, in those states 
having a law permitting the recording of revenue 
liens. 

The only other federal tax liens that are of 
importance to the Examiner of Titles are the 
estates tax and the gift tax. 

There has been a Federal Estates Tax since 
September 8, 1916. The law has been amended 
a half dozen times and for its provisions it is 
always necessary to consult the latest revenue law. 
The provision that chiefly affects the title man is 
the lien of the tax, which has been the same in all 
laws. It has always been provided that “unless 
the tax is sooner paid in full, it shall be a lien for 
ten years upon the gross estate of the decedent.” 


As was said in Page vs. Skinner, 298 Fed. 731 
(1924) “the imposition took effect at the time of 
death, and the tax became at once a lien on the 
property of the estate, enforceable by sale if not 
paid, on proceedings in court.” 

The estates tax is not subject to the provisions 
of R. S. 3186 (26 U. S. C. A. 115) and becomes a 
lien immediately on the death of the decedent and 
there is no provision for filing notice of the lien. 

The statute provides for the execution by the 
commissioner of internal revenue of releases of the 
lien, but there is no provision made for the record- 
ing of said releases. In the matter of the Estates 
Tax the title man must govern himself in accord- 
ance with the information as to the estate derived 
from the administration proceedings on the de- 
cedent’s estate. 

We have had in the past and now have a gift 
tax which is somewhat puzzling. Title 26, Section 
1136 j, United States Code Annotated, provides that 
the gift tax shall be a lien upon all gifts made 
during the calendar year, for ten years from the 
time the gifts are made. The act then provides: “If 
the tax is not paid when due, the donee of any 
gift shall be personally liable for such tax to the 
extent of the value of such gift. Any part of the 
property comprised in the gift, sold by the donee 
to a bona fide purchaser for an adequate and full 
consideration in money or money’s worth, shall be 
divested of the lien herein imposed and the lien, to 
the extent of the value of such gift, shall attach to 
all the property of the donee (including after ac- 
quired property) except any part sold to a bona 
fide purchaser for an adequate and full considera- 
tion in money or money’s worth.” The act further 
provides for a release by the Commissioner upon 
being satisfied that the tax liability has been fully 
discharged. 

There has been an attempt in this act to pro- 
tect the innocent purchaser and possibly he is 
protected. It is certainly impossible, except by an 
examination outside the records, to determine 
whether a deed is, or is not, a deed of gift, since 
practically all such deeds are made for a nominal 
valuable consideration. It might be possible by 
inquiries outside the record, to detect the gift in the 
hands of the first donee, but the lien created on 
other lands of the donee after a sale of the gift, is 
pretty much of a blind lien. The only real remedy 
that I can suggest is to bring the gift tax specifi- 
cally within the provisions of 26 U. S. C. A. 115 
(former R. S. 3186), the act which permits the 
recording of federal liens. For I am inclined to 
think that neither the estates tax, nor the gift tax, 
comes within the purview of this act. In the 
matter of the estates tax this is not a serious de- 
fect, since the existence of the lien of the estates 
tax may be discovered from the administration 
proceedings on the decedent’s estate. But there 
will rarely be anything of record from which the 
lien of the gift tax may be discovered. 

In addition to calling attention to the law of 
revenue liens this paper was supposed to suggest 
remedies for any defects which seem to be in such 
legislation. If you have followed the discussion 


thus far you will see that my suggested remedies 
would be as follows: 

(1) Legislators ought to get over their bad 
habit of making every sort of a revenue tax a lien 
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on real property. The lien is usually a junior lien 
and nothing is realized thereon by reason of the 
fact that the tax is made a lien. 

(2) If such taxes are made a lien it ought to 
be provided that the lien is not effective as against 
purchasers and encumbrancers until notice thereof 
is filed in the office where deeds and mortgages are 
recorded. 


(3) Provision should always be made for the 
bringing of some public authority into foreclosure 
actions, so that the lien may be adjudicated as 
against other liens. In the case of many state liens, 
it is difficult to determine who is the proper public 
official to bring into foreclosure proceedings, and 
what, if any, method there is, by means of which 
the priority of the state’s lien may be adjudicated. 
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Nature of Their Appointments and Duties Compared and Contrasted 


Receivers Only 





Appointed in Respect to Property Comprised in and Charged by a Mortgage or 
Debenture—The Official Receivers Are Civil Servants Paid Fixed Salaries by 





the Government 
Revenue 





Fees Received by Them Constitute Part of National 
System Has Confidence of Public 





By F. Starrorp CLARK LL.D. 
Solicitor, London, England 


N England, except for special purposes in a lim- 

ited number of cases, a Receiver is only ap- 

pointed for the purpose of enforcing a security 
given either by an individual or by a company. No 
Receiver can be appointed except in respect of 
property comprised in and charged by a mortgage 
or debenture. 

A Receiver can be appointed when the mort- 
gagor is in default in payment of interest or repay- 
ment of capital or any instalment thereof, but as 
soon as default has been made by the mortgagor 
in either respect or there has been any breach, non- 
performance or nonobservance of any other provi- 
sion, condition or stipulation contained in the mort- 
gage or debenture, on the happening of which the 
instrument provides that the mortgagee shall be 
entitled so to do, the mortgagee can appoint a Re- 
ceiver by a memorandum under his hand without 
obtaining any leave of the Court or any order from 
the Court and without the institution of legal pro- 
ceedings of any kind. 

The Receiver takes possession of the property 
and manages it until he can sell it. In the mean- 
while he collects the income, discharges the current 
outgoings thereout and pays the balance (after de- 
duction of his remuneration which is usually five 
per cent of his receipts) to the mortgagee, first in 
discharge of accrued interest and then in reduction 
of the principal sum. 

When the mortgaged property is sold the prin- 
cipal, interest, legal costs and remuneration of the 
Receiver are discharged thereout and the Receiver 
pays over any balance to the mortgagor. 

During the receivership the Receiver is the 
agent of the mortgagor (who is alone responsible 
for the acts and defaults of the Receiver and for his 
remuneration) and not of the mortgagee although, 
from all practical points of view, he behaves as if 
he were the agent of the mortgagee, observes the 


mortgagee’s instructions and accounts primarily to 
the mortgagee. 

A Liquidator is appointed under quite different 
circumstances although his functions are somewhat 
similar. 

There can be no Liquidator appointed excep 
to deal with the affairs of a private or public regis- 
tered limited company which has gone into liqui- 
dation. 

In this country there are three forms of liqui- 
dation, viz: 1. Members’ voluntary liquidation. 2. 
Creditors’ voluntary liquidation. 3. Compulsory 
liquidation. 

A members’ voluntary liquidation takes place 
when the shareholders of the company decide by 
resolution to bring the company to an end. To 
permit the winding up to be a members’ voluntary 
liquidation it is necessary for a majority of the di- 
rectors of the company to make a Statutory Declara- 
tion on oath to the effect that the company has 
sufficient available assets to pay all its creditors in 
full within a period not exceeding twelve months 
from the date of the commencement of the winding 
up. Having made this Declaration and filed it 
with the Registrar of Companies, the shareholders 
in general meeting can appoint their own liquidator 
who then takes possession of the whole of the as- 
sets of the Company, pays the debts and distributes 
the surplus among the shareholders. 

A creditors’ voluntary liquidation usually im- 
plies that there are not sufficient assets to pay the 
creditors in full. The shareholders of the com- 
pany pass a resolution that it is desirable for the 
company to go into voluntary liquidation, and 
they appoint a liquidator of their own nomination. 
The company is then obliged to hold a meeting of 
its creditors on the same day. or the following day, 
when the creditors are entitled to appoint a liqui- 
dator of their nomination either to act with the 
liquidator appointed by the shareholders, or in 
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place of him. If there is any difference between 
the shareholders and the creditors a summary ap- 
plication is made to the Court, and the Court al- 
most invariably appoints the creditors’ nominee as 
the liquidator of the company and displaces the 
nominee of the shareholders. 

A Liquidator appointed in such a liquidation 
carries on in the same way precisely as a liquidator 
appointed in a members’ voluntary liquidation, but 
it is seldom that there is any surplus to divide 
among the shareholders. Occasionally there is such 
a surplus, but it is very rare. 

The third form of liquidation is a compulsory 
liquidation by or under the supervision of the 
Court. 

Official Receivers have no concern whatever 
with voluntary liquidations of either type and are 
concerned only with compulsory liquidations. 

Compulsory liquidations under the supervision 
of the Court are very rare and do not justify any 
real consideration. 

In a supervision case the voluntary winding 
up is continued subject to the supervision of the 
Court, and it is a kind of unsatisfactory mixture 
of both procedures. 

In recent years very few supervision orders 
have been made and it is probable that they will 
soon be a thing of the past. 

The ordinary procedure is the compulsory 
winding up. It results from an order made by the 
Judge of the Companies Court on the petition 
usually of a creditor but occasionally of a share- 
holder. In most cases the petition is based on the 
insolvency of the company and the failure of the 
petitioning creditor to collect a debt which is due 
to him. 

A shareholder’s petition is usually based upon 
a deadlock in the company’s affairs or some gross 
irregularity in the conduct of the affairs of the com- 
pany or failure to comply with statutory regula- 
tions. 

On the hearing of the petition (whether pre- 
sented by a creditor or a shareholder) the Judge 
either dismisses the petition or makes what is de- 
scribed here as “the usual compulsory order.” This 
is an order that the Company be wound up com- 
pulsorily by the Court, and that “one of the Offi- 
cial Receivers attached to the Court be constituted 
Provisional Liquidator of the affairs of the Com- 
pany.” 

The department of the Official Receivers in 
Companies Liquidation (to give it its full title) 
is a department of the Board of Trade. It con- 
sists of three Official Receivers, various assistant 
Official Receivers and a large number of examin- 
ers and minor officials acting under them. 

The Official Receivers and their subordinates 
are civil servants paid fixed salaries by the Gov- 
ernment entirely regardless of the amount of work 
done or the fees collected by them in connection 
with the liquidations with which they deal. 

Fees upon certain fixed scales are payable out 
of the assets of companies which they wind up but 
these fees are received by them on behalf of the 
Board of Trade and constitute a part of the na- 
tional revenue of the Government. 

Upon the making of a winding up order the 
Board of Trade nominates one or other of the Offi- 
cial Receivers to be the Official Receiver and Pro- 


visional Liquidator of the company. The Official 
Receiver then takes possession of the assets and 
acts for the time being as Liquidator. 

After a preliminary investigation of the affairs 
of the Company, he calls separate meetings of the 
creditors and shareholders to decide whether the 
Official Receiver shall continue as Liquidator or 
whether some other person (usually a practising 
chartered or incorporated accountant) shall act as 
Liquidator in his place. 

If a majority in number and value of the 
creditors vote in favor of an outside Liquidator 
and a majority in number and value of the share- 
holders vote in favor of the appointment of the 
same person as Liquidator, the Court appoints that 
person as Liquidator as a matter of course. 

This outside Liquidator then displaces the Offi- 
cial Receiver and proceeds to wind up the company 
in a similar way to a voluntary Liquidator. In one 
respect, however, the Official Receiver is not dis- 
placed. As Official Receiver whether he is dis- 
placed by an outside Liquidator or not, he has a 
duty to investigate the affairs of every company 
which is wound up by the Court to see whether 
any fraud has been committed by anyone connected 
with the company in relation to the conduct of its 
affairs. If he comes to the conclusion that there 
has been any fraud, he reports to the Director of 
Public Prosecutions, who, if satisfied that any per- 
son or persons ought to be prosecuted, institutes 
the appropriate criminal proceedings and carries 
them through to trial. 

An outside Liquidator in a compulsory liqui- 
dation has all the other powers of an Official Re- 
ceiver, and these powers are wider and stronger 
than the powers of a voluntary Liquidator. 

At the meetings of creditors and shareholders 
referred to above it is possible to appoint a Com- 
mittee of Inspection consisting of a number of cred- 
itors and/or shareholders to assist the Liquidator 
in the winding up. Committees of Inspection are 
appointed very frequently. 

If at the meetings the creditors want one out- 
side Liquidator and the shareholders want another, 
or the creditors want the Official Receiver to con- 
tinue as Liquidator and the shareholders want an 
outside Liquidator, or there is any other difference 
between the creditors and shareholders as to who 
should be the Liquidator or who should constitute 
the Committee of Inspection, the Companies Court 
on a summary application decides the matter with- 
out any right of appeal. 

As a matter of practice the Court usually ap- 
points the Official Receiver in disputed cases as the 
Court knows that he is absolutely impartial and is 
a stronger administrator than an outside Liquidator. 

In practice, outside Liquidators are usually 
appointed in the case of companies which have 
assets and in the conduct of whose affairs there 
have been no irregularities or fraud. 

The Official Receiver, on the other hand, is 
usually left with the liquidations of all the com- 
panies which have no assets, or very small assets, 
and he is also left or the Court insists upon ap- 
pointing him in cases where there have been irregu- 
larities and where it appears that there has been 
fraud. 

During recent years the public has got such 
confidence in the Official Receivers department that 
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the tendency now is for the Official Receiver to be 
retained as Liquidator even in the case of com- 
panies with substantial assets in which no irregu- 
larity or fraud is alleged. 

The Board of Trade fees are usually very much 
smaller than those paid to an outside Liquidator, 
and this weighs a good deal with the general com- 
mercial public. The public also knows that an 
Official Receiver is absolutely impartial and sub- 
ject to no outside influence. He discharges his 
duties without fear or favor and is indebted to no 
one for securing or assisting to secure his appoint- 
ment. 

The affairs of persons or firms who are made 
bankrupt (the equivalent of liquidation in a com- 
pany) are administered on parallel lines by an 
entirely different branch of the Board of Trade, 
viz., the Official Receivers in Bankruptcy. 

The composition and administration of that 
department is very similar to that of the Official 
Receivers department sin Companies but the two 


departments occupy different buildings and have 
no connection with one another. 

Where the same Official Receiver happens to 
be the Liquidator of two companies having con- 
flicting interests he usually hands over one of the 
liquidatorships to one of his colleagues (with the 
consent of the Board of Trade). This, however, 
is not absolutely essential. 

If he retains both liquidatorships he instructs 
separate solicitors to advise him, and they in turn 
instruct separate Counsel to argue questions of dispute 
before the Courts. 

The Official Receiver acts upon the advice 
which he receives in each company and if it is con- 
flicting he takes the opinion of the Court which 
is given after the point at issue has been argued 
by independent Counsel instructed independently. 
In practice no difficulty arises. 

The whole system works admirably, is com- 
paratively inexpensive, and has the complete confi- 
dence of the public. 
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Problem Is Entirely Distinct from the Frequently Attempted Philosophical Classification 
of the Law—The Two Competing Systems Are the Alphabetical Topic Method and 
a More or Less Logical Compilation or Code—Suggested Principle of Classifica- 
tion by the Application of Which the Defects of Both Methods Will Be 


Largely Avoided and Their Advantages Retained 





By Tuomas S. DaBAGH 
Member of the California Bar 


TATUTORY classification, is of course, a se- 

rious problem wherever and whenever a com- 

pilation or revision of the legislation of a 
jurisdiction is undertaken, as there must a scheme 
of some kind for the organization of the material. 
This is quickly seen by those concerned to be an 
entirely distinct problem from the frequently at- 
tempted philosophical classification of the law. 

The problem has been variously solved by the 
jurisdictions which now have a general compilation 
or revision, but basically the arrangements are of 
only two types. Some, such as New York State, 
have employed the alphabetical topic method, while 
others, such as Wisconsin, have organized their 
general law in a single more or less logical compila- 
tion or “code.” These are the competing systems. 

Students of legislation appear to be agreed 
in condemning the alphabetical topic arrangement. 
This arrangement can make no pretense to rational 
organization, being dependent on the arbitrary se- 
quence of the alphabet, and the almost fortuitous 
choice of designations of the topics or titles com- 
posing the group. However, it seems to offer cer- 
tainty in sequences, with resulting ease of reference, 
and also offers freedom in selection of titles, and 
consequently of their scope and character. These 
considerations, and the fact that a series of topics 


are relatively easier to agree upon and to adopt 
than a single logical classification, probably ex- 
plains the popularity of the alphabetical topic 
arrangement in practice. 

Once adopted, however, the typical alpha- 
betical topic scheme soon discloses its defects. The 
apparent certainty of sequences is discovered to be 
only in the mind of the compiler. The expected 
ease of reference disappears in the realization that it 
is necessary to refer from part to part of the com- 
pilation to find related materials. Finally, the free- 
dom of selection of titles is seen to make for the 
bestowal of exaggerated importance upon minor 
topics, and the splitting of major topics into widely 
separated units. Those who ponder the matter 
appreciate that this separation of related materials 
and splitting of major topics not only works to the 
disadvantage of many users, but increases the pos- 
sibility of conflicts and implied repeals, and de- 
creases the opportunity materially to consolidate 
and to avoid repetition of uniform provisions, as of 
notice or procedure. Moreover, it soon becomes 
clear that the usual alphabetical topic arrangement 
contains the seed of its own destruction, namely, 
the inevitable tendency toward excessive multipli- 
cation of subjects by new legislation, leading in a 
relatively short time to a complete breakdown of 
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whatever elements of organization there may have 
been achieved in the establishment of the original 
list of subjects. 

On the other hand, the scope and nature of the 
law of any given jurisdiction is such that its organi- 
zation in a single truly logical code or compilation 
is practically impossible. Many of the sequences 
will necessarily be arbitrary, and insistence on the 
strictly logical nature of any complete classification 
will only make some of the arrangements appear 
ludicrous, and will irritate users. Moreover, a com- 
plete logical classification would also give exagger- 
ated importance to many subjects, which, though 
important units in a grand scheme of statute law, 
may be in fact of minor consequence in the books. 
The innumerable gaps in the subjects covered by 
legislation would alone destroy the symmetry of 
any attempted logical classification of the statutes 
of a jurisdiction. Whether unfortunately or other- 
wise, the fact is that laws are drafted and enacted 
with only the immediate subject in mind, and with- 
out concern for the architecture of the statutory 
structure. 

It does not follow, however, that no logical 
classification should be attempted, or that the 
alphabetical topic method may not be utilized in a 
manner to avoid the defects which are found in 
typical arrangements of that type. Rather, it would 
seem that the above considerations indicate that 
statutory classification should be by the largest 
possible coherent subjects, these in turn to be 
arranged alphabetically for convenience. In this 
way the defects of both systems could be largely 
avoided, and the advantages of each retained. 

The evil of the separation of related material 
and the splitting of major subjects, characteristic of 
the alphabetical topic system, varies according to 
the number and the minuteness of the subjects se- 
lected, as the smaller the subjects the greater is the 
chance of like and related material being separated 
by the arbitrary sequences forced by the alphabetiz- 
ing of the subject names. Conversely, the larger 
the subjects the less chance there is of separation 
of like and related material. It follows that the 
best alphabetical topic arrangement is that having 
the broadest possible, and therefore the fewest 
possible, subjects. Moreover, the tendency to mul- 
tiply subjects is reduced in proportion to the broad- 
ness of the subjects, because the broader the 
subjects, the more chance there is of new matter 
being properly included in an existing subject, 
which makes for a more stable arrangement. Also, 
of course, the fewer the subjects the more easily 
they are remembered, which makes for true ease 
of reference. 

The most important value of the broadness of 
subjects, however, is that it permits greatest or- 
ganization or logical arrangement of the material. 
The more material gathered under a single logically 
coherent heading the greater is the opportunity to 
make true classifications and sub-classifications, and 
to include general and miscellaneous material in 
satisfactory relationships to the more important 
provisions. 

Logical statutory arrangement is invaluable in 
(1) assisting in the location of material, (2) assist- 
ing in the interpretation of material, (3) bringing 
unknown material to the user’s attention, (4) se- 


curing a more complete content, and hence avoid- 
ing duplication, conflict, and ambiguity, and encour- 
aging parallel development, (5) saving cross-refer- 
ring and reliance on memory, (6) bringing related 
material in juxtaposition, and so helping use and 
suggesting analogies and parallelisms, (7) avoiding 
complete dependence on indexes, and in (8) pre- 
senting a more satisfactory and comprehensible ap- 
pearance. 

Probably every user of books has often found 
it easier to locate a particular reference by means 
of the logical table of contents than by the alpha- 
betical index, and it would seem to be obvious that 
if an index supplies means of finding desired ma- 
terial by way of key-words alphabetically arranged, 
the material itself should be arranged on some other 
principle, such as logic, to furnish another means 
of locating desired material. 

The significance and value of logical arrange- 
ment may also be illustrated by comparing the 
statutory picture to a landscape painting. Each 
detail could be separately depicted, and would have 
significance and value as so depicted, but the mean- 
ing is enhanced by the grouping. Those who are 
not interested in the whole picture are free to con- 
centrate their attention on such details as may in- 
terest them, while those who desire more than cer- 
tain details may examine a section or the whole 
of the canvas as a unit, which they could not do if 
there had been no grouping. Obviously, the larger 
and more comprehensive the grouping the more 
satisfactory will be the results from this point of 
view. 

However, it is quite true that the universe can- 
not be depicted in detail on a single canvas, and 
similarly the statutory picture properly requires 
more than one general canvas. The problem is 
clearly not that of choosing between the logical or 
the alphabetical topic arrangement, but that of 
choosing the broadest possible logically coherent 
subjects for organizing the legislation of a juris- 
diction. 

As a matter of fact, everyone ,recognizes these 
fundamental principles of statutory classification, 
but their application is unfortunately limited by the 
legislative method, which is concerned with rela- 
tively narrow subjects. When a thorough revision 
is undertaken the inclination is to follow the devel- 
oped habit of using small subjects, and to forget 
that the value of having small subjects as compared 
with having isolated details is a value which applies 
as well to having large subjects as compared with 
having small subjects. 

In selecting subjects for classification purposes 
the fundamental objective should always be to se- 
cure the most useful groupings. This means the 
satisfaction of the greatest possible number of users 
and potential users of the compilation or revision, 
which translated means proper regard for the needs 
and desires not only of lawyers and the official 
personnel of the government, but also of research 
workers, and especially of the public as business- 
men, as farmers, as Citizens, as taxpayers, and gen- 
erally as individuals with various rights and duties. 
It also means the consideration of such an appar- 
ently trifling but in fact important matter as bulk 
of content, both to have sizable units for publica- 
tion purposes as separate booklets or volumes, and 
to avoid undue emphasis by focusing of attention 
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on subjects containing only a small amount of 
material. ; 

Another consideration which should not be 
overlooked in selecting subjects is the unwisdom of 
breaking up or changing the names of established 
and reasonably useful major groupings, unless the 
reasons for the change are compelling. Needless 
rearrangement is not only a wasteful procedure, but 
it is also dangerous, as a certain amount of reword- 
ing is required, and removal from an established 
position is accomplished only at the risk of over- 
looking general and miscellaneous provisions apply- 
ing to the material in that position alone, and also 
at the risk of subjecting the material to reinter- 
pretation because of the new relationships to other 
material. 

Care must also be taken to avoid conflicts and 
to avoid making a separate main subject of mate- 
rial which is properly a subdivision of another 
subject, unless the subdivision is in some way made 
always to appear in print as immediately next in 
sequence to its main subject. 

If the subjects selected can be given titles by 
which they will automatically be arranged alpha- 
betically in the best possible sequence, so much the 
better. 

Allocation of material to the various subjects 
is also a part of the classification problem and 
should be made on the same basis as that recom- 
mended for the selection of the subjects themselves, 
that is, usefulness. Supplementing the tests of use- 
fulness already offered, the following considerations 
are especially significant for allocation purposes: 
(1) the proper relationship of materials, to help in- 
terpretation, (2) logical position, to help in locating 
material, (3) interest grouping, to bring together 
the law of importance to various social and eco- 
nomic classes, and to simplify separate publication 
materially, (4) customary classification, for con- 
venience, when other tests are not persuasive. Most 
of the material to be allocated will obviously belong 
in one definite subject. That which can as well be 
put in one subject or another under the above tests, 
can be put in either without hesitation, inasmuch as 
the index, or the table of contents, will satisfactorily 
guide the user. 

The principles governing the classification or 
organization of the material allocated to each sub- 
ject need not be considered here as they are dis- 
cussed by all texts on draftsmanship. One rule, 
however, may be worth mentioning, especially be- 
cause it may be useful as background in selecting 
the main subjects. This rule applies only to mate- 
rial which is administrative in character or which 
has administrative features—it does not apply to 
purely substantive law. The rule may be stated as 
follows: Prefer an arrangement under each subject 
which will group the materials in operative or en- 
forcement units, rather than one which will group 
the materials according to methods or devices 
employed. The only way to explain this rule is to 
illustrate it, so the following analogy and example 
are offered: the analogy is to bring the parts of six 
automobiles together to make six automobiles, and 
not to make piles of six radiators, six motors, 
etc.; the example is to keep the law regulating 
banks, the law regulating insurance companies, and 
the law regulating building and loan associations 
(if these have separate and distinct provisions and 


enforcement machinery) as units under the main 
subject, and not to break them up according to such 
groupings as What May Be Advertised, Deposit 
Requirements, and Unlawful Acts of Officers. This 
is not to say that grouping according to devices 
or methods should never be employed, but is offered 
simply as a rule of preference, other things being 
equal. If a devices grouping is demonstrably more 
useful, it should be used, as for example when 
exactly the same device (e. g. notice provisions) 
is used in more than one operative or enforcement 
unit, and a single separate statement of the device 
can take the place of the repetition that would 
otherwise be required. 

In brief, statutory classification should be by 
the largest possible, logically coherent, useful sub- 
jects, as determined by the materials and the in- 
terests of the jurisdiction, and each subject should 
include all material which can usefully be put there, 
and should be logically organized. 

These, it is submitted, are the principles of 
statutory classification. Their application neces- 
sarily means different arrangements in different 
jurisdictions, to best serve local needs. This would 
seem to exclude any standard or uniform classifica- 
tion, applicable to all jurisdictions alike. Neverthe- 
less, considerable uniformity can be expected as the 
main body of subjects will probably prove suitable 
for practically all similar jurisdictions and will be 
adopted accordingly as revisions are undertaken. 
Such a natural and flexible standardization can be 
achieved without sacrificing the values on which the 
principles discussed herein are based, and will se- 
cure many of the important values of a uniform 
classification. For the rest, other devices are avail- 
able, such as comprehensive indexes and special- 
subject compilations. In the United States there 
is real need for a National Statutes System to do 
for legislation what the National Reporter System 
does for court decisions. 





Elements in Value of Legal Services 


In the Matter of Potts, 213 App. Div. 59, 209 N. Y. S. 
655, the Court, in discussing the value of legal services, 
said: 

“In general, the court, in determining the justice and 
reasonableness of an attorney’s claim for services, should 
consider the time spent, the difficulties involved in the 
matters in which the services were rendered, the nature 
of the services, the amount involved, the professional stand- 
ing of the counsel, and the results obtained (citing cases). 

“The value of an attorney’s services cannot be limited 
to “specified and detailed bills of particulars with a specified 
amount for each item, as in the case of goods sold, or mere 
manual services rendered’ (citing cases). 

“That is necessarily so, for the real value of an attor- 
ney’s services may be the result of his thought about the 
legal questions involved, while away from his office, at 
home, or elsewhere. An idea thought out in bed at night 
may be the most valuable part of an attorney’s services 
and may constitute a solution of the vital questions involved 
in a litigation. 

“The standard by which the value of such services is 
measured is, however, the fair and reasonable value of the 
services rendered after considering the various elements 
referred to. I do not think items as to time actually em- 
ployed in work on the case are of much importance. It is 
the ability of the attorney and his capacity and success in 
handling large and important matters and in commanding 
large fees therefor, the amount involved and the result 
obtained, which are of prime importance in determining 
what constitutes a just and reasonable charge.” 
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What Is a Bankruptcy Act?r 


By Max RADIN 


Professor of Law, University of California 


N THE cases of Pobreslo v. Boyd Co., 287 U. S. 

| 518, 77 L. Ed. 343, 53 S. Ct. 262, and in the case 

of Johnson vy. Start, 287 U. S. 527, 77 L. Ed. 346, 

53 S. Ct. 265, both decided in 1933, an ancient prob- 

lem is once more presented. What makes a law a 
bankruptcy law? 

It is not a purely academic question. If a law 
is not a bankruptcy law, Congress has no power to 
pass one for the States. Ifa state statute is a bank- 
ruptcy law, it is suspended in whole or in part by 
the passage of a Uniform Federal Bankruptcy Act. 

Most of the discussion of the question has dealt 
with persons. Some classes of persons are excepted 
from the provisions of the Federal Act. May they 
be adjudicated in accordance with a state bank- 
ruptcy act? The point is largely one of interpreta- 
tion. Did the Federal Act create an exemption for 
this class, or did Congress merely decline to legis- 
late about them? The question in the Pobreslo and 
Johnson cases (supra) and in the case of Interna- 
tional Shoe Co. v. Pinkers, 276 U. S. 261, 49 S. Ct. 
188, 73 L. Ed. 318, is a different one. Are there 
any positive distinguishing marks which enable us 
to recognize a bankruptcy statute under such com- 
mon disguises as “General Assignment Acts,” 
“Creditors Acts” and the like? 

In the three cases above mentioned, the de- 
cision rested on the “discharge” feature. Where a 
discharge of an insolvent debtor from all or part of 
his debts is provided for, the statute is one of bank- 
ruptcy. No one of these cases went so far as to 
declare that this was the sole test. In a criticism 
of the Pobreslo case (8 Wis. Law Review 282-283) 
it was suggested that the “involuntary” provision 
of the Wisconsin statutes, (128.08) was also a bank- 
ruptcy law and should have been so classified. 

Certainly there were statutes that called them- 
selves bankruptcy statutes before the first provision 
for discharge appeared in the Statutes of Anne, 4 
Anne. C. 17, (1705) and 10 Anne. C. 15 (1711). It 
would, however, not quite follow from this fact, 
that the term “bankruptcy” as used in the Constitu- 
tion and in common legal speech, could be made 
to include a statute without a provision for dis- 
charge. 

Modern bankruptcy involves the collection and 
impounding of the bankrupt’s property—in accom- 
plishing which he can be compelled to assist—the 
administration of the property so gathered by a 
receiver or trustee under the supervision of a court 
and its distribution ratably to various classes of 
creditors with or without a preferential sequence 
among them. Added to all this is provision for the 
discharge of the debtor. Are all of these essential ? 
Or rather, can any one of these exist in a statute 
which is not a bankruptcy act? 

It may be noted, first of all, that the terms 
“involuntary” and “voluntary” are misleading. As 
used in the Federal Act and in most legal discus- 
sions of the subject, “voluntary” merely means that 
the proceedings are initiated by the debtor and “in- 
voluntary” that they are initiated by one or more 


creditors. Many of the stages of the “voluntary” 
proceedings are taken against the will of some or 
all of the persons involved, or better, without any 
consideration of their willingness. Indeed, it may 
well be said that more unwilling persons are present 
at “voluntary” than at “involuntary” proceedings. 

In their ordinary sense, however, the willing- 
ness or unwillingness of the persons is not without 
its significance. As far as the debtor is concerned, 
his willingness is surely irrelevant. Whether he 
does or does not initiate the proceedings, he wiil 
be examined as to his property and it will be taken 
from him and turned over to a fiduciary. He may 
resist and he sometimes does resist, but his resist- 
ance will be disregarded. As to the distribution of 
the estate, he will not even be heard. 

But that is also true in proceedings that are not 
bankruptcy at all. Any creditor can get a judg- 
ment, and, if it remains unsatisfied, institute supple- 
mentary proceedings or sue out a bill in equity, by 
which all the debtor’s property within the court’s 
jurisdiction will be collected, turned over to a re- 
ceiver, and sold to satisfy the judgment. The 
debtor may, against his will and despite his resist- 
ance, be examined in order to assist this process. 

Not only may one creditor do so, but several 
or all of his creditors may join in doing so. Or 
their assignee or representative may do so. And 
in that case, the court will order a ratable distribu- 
tion, taking into account the priority statutes of the 
state and the state exemption laws, but taking into 
no account the wishes or desires or assent of the 
debtor. As far as the debtor is concerned, the pro- 
ceeding is quite involuntary. 

We cannot, therefore, use “involuntary” in 
either its actual or in its special sense, as a test of 
bankruptcy, since no one assumes that creditor’s 
bills, sought by a group of creditors, or supple- 
mentary proceedings jointly undertaken by a 
number of creditors, constitute bankruptcy. And 
yet it has been properly said that “the creditors of 
an insolvent debtor by means of such procedure, 
(i. e. bankruptcy) can reach nothing that a single 
creditor could not have touched under execution 
or judgment creditor’s bill,” (G. Glenn, Creditors 
Rights and Remedies, p. 17). A statute that makes 
this possible and no more, is not a bankruptcy 
statute, even if it abolishes the equity requirement 
that the claim must first be reduced to judgment. 

But suppose one or a few creditors attempt to use this 
equitable procedure and others do not? Can any creditor be 
forced to do so, except in a bankruptcy court? Of course, 
he cannot be bound to a composition without his consent. 
That brings in the element of discharge. But can he even 
be compelled to share in the creditor’s proceedings, if he 
does not wish to? 

In other words, suppose creditors A and B undertake 
by creditors’ bills to impound all the debtor M’s property 
and distribute it ratably among all creditors. Before the 
property is reached C and D, non-assenting creditors, can 
still get independent judgment and levy on M’s property. 
The lien of such levy or judgment will undoubtedly attach 
to the property when it is taken under A’s and B’s bill. 

If a statute prevents that, if it compels C and D to 
relinquish their lien or enjoins them from proceeding ex- 
cept in concert with A and B, then it does seem to be a 
bankruptcy statute, whether the debtor may be discharged 
or not. And a state statute that provides for this compul- 
sion is suspended while the Federal Act is.in force. ; 

It is, therefore, not the discharge but the coercion which 
is the test. And the coercion is always exercised against 
one or more of the creditors, not against the debtor. It 
might be well for reasons of terminology to avoid the term 
“involuntary.” The test of coercion is simple, unique and 
easily applied. 
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state, county, city, municipal corporation, school district, district 
established by law, and other political subdivision, respectively, 
acting within the scope of his authority; or (2) proximately 
caused by any defect or insufficiency in any machinery, vehicle, 
or appliance, provided such defect or insufficiency was due to 
the wrongful or negligent act or omission of such officer or 
employee. 

No claim shall be allowed for any such injury or death to 
the extent that the injury is continued or aggravated or that 
the death is caused by an unreasonable refusal or negligent 
failure to submit to or procure medical or surgical treatment, 
as may be required by the State Administrative Board (or other 
appropriate officer). 

Section 4. (a) The amount allowed for personal injury 
shall be paid to the injured individual, except that if the indi- 
vidual dies before such amount shall have been paid, the same 
shall be paid as in the case of a claim for death. But no claim 
on account of personal injury shall be heard or allowed if the 
person injured shall have died. 

(b) A claim on account of death shall be allowed and paid 
as follows: 

(1) Such claim shall be allowed only for death caused by 
injury and occurring within three years after the injury; but 
no allowance shall be awarded where the death takes place more 
than one year after the cessation of disability resulting from 
such injury, or (in the absence of any such disability preceding 
death) more than one year after the injury. 

(2) The compensation shall be allowed and paid to the 
following beneficiaries : 

(A) To the widow, or widower, or if there is no widow 
or widower, then to the children, share and share alike. Com- 
pensation to a child shall not be allowed unless the child is 
unmarried and is either under eighteen years of age or, having 
reached the age of eighteen, is physically or mentally incapable 
of self-support. Compensation for a child under eighteen years 
of age shall be paid to the legal guardian. 

(B) If there be no beneficiary entitled under subdivision 
(A) then to any parent or grandparent or brother or sister 
who was totally or partially dependent for sunnort uron the 
deceased at the time of his or her death, having due regard for 
the extent of the dependency in cases of partial dependency 
under this paragraph. 

The total compensation which mav be allowed on 
account of any one injury, or injury and death caused thereby, 
shall not exceed $7500. 

(4) The right of a beneficiary to compensation for death 
shall not survive the death of such beneficiary. 

(5) As used in this section— 

(a) The term “child” means (1) a legitimate child, (2) a 
child legallv adopted prior to the death of the deceased, (3) a 
stepchild, if a member of the deceased’s househoid at the time 
of his death, (4) a posthumous child, and (5) an illegitimate 
child, but as to the father, only if acknowledged in writing by 
him, or if he has been judicially ordered or decreed to be the 
putative father of such child. 

(b) The term “widow” means the deceased’s wife, living 
with or dependent for support upon him at the time of his death, 
or living apart from him at such time because of his desertion. 

(c) The term “widower” means the deceased’s husband 
living with her at the time of her death. 

(d) The term “parent” means a father, mother, father or 
mother through adoption, stepfather, stepmother, and persons 
who have stood in loco parentis to the deceased for a period of 
not less than two years just prior to his or her death. 

(e) The term “grandparent” means a grandfather or 
grandmother. 

Section 5. No claim shall be considered under this Act 
unless notice thereof, setting forth the time, place, and cause 
of the alleged damage or loss shall be presented in writing by 
the claimant, or in the case of a joint claim, by any one of the 
claimants, to the State Administrative Board if caused by an 
officer, commission, department, board, institution, agent, or 
employee of the state, or to the executive officer of the county, 
city, municipal corporation, school district, district established by 
law, and other political subdivision, respectively, if caused by 
an officer, commission, department, board, institution, agent or 
employee of such county, city, municipal corporation. school 
district, district established by law, or other political subdivision, 
as the case may be, within thirty days from the date of the 
occurrence of the event that is the basis of the claim. 





Section 6. No claim shall be allowed in the event that the 
claimant or his principal, or any agent, servant, or employee of 
any of them, was guilty of contributory negligence, or in the 
event that the damage or loss is proximately caused by the 
intoxication or willful misconduct of any such person. But 
the fact that the claim arose out of what may be denominated 
a governmental function shall not be a bar to any claim. 

Section 7. Any assignment of a claim under this Act shall 
be void, and all payments on account of personal injuries or 
death pursuant to this Act shall be exempt from all claims of 
creditors. 

Section 8. Where the amount claimed is in excess of 

2500, the claim shall be filed, as hereinafter provided, with 
the State Administrative Board, and also, if it arose out of a 
wrongful or negligent act or omission charged to an officer, 
commission, department, board, institution, agent, or employee 
of a county, city, municipal corporation, school district, district 
established by law, or other political subdivision, with the said 
county, city, municipal corporation, school district, district estab- 
lished by law, or other political subdivision, as the case may be. 
If the claimant does not accept the amount, not ia excess of 
$2500, allowable by the said authorities, as provided in section 2, 
he may, within six months of the filing of his claim or within 
six months of the date of the decision referred to in section 15, 
institute an action against the state, county, city, municipal cor- 
poration, school district, district established by law, or political 
subdivision, as the case may be, in the Court of Claims of the 
state or other court of competent jurisdiction, (but jury trial 
shall not be permissible). 

Section 9. Any claim allowed under this Act in excess 
of $1000 shall be certified by the State Administrative Board 
or the Court of Claims, as the case may be, when not directly 
chargeable to or payable by the county, city, municipal cor- 
poration, school district, district established by law, or other 
political subdivision, out of the funds at its disposal, to the 
state legislature for its consideration and action, and such 
certificate shall contain a brief statement of the facts and the 
reasons for the allowance of the claim and for deductions, if 
any. Any amount found due and paid under this Act shall 
forever discharge the state or the county, city, municipal cor- 
poration, school district, district established by law, or other 
political subdivision, as the case may be, by or in respect of 
which the payment is made, from any claim or demand on 
account of the damage or loss involved in the said claim. The 
right of either House of the legislature is expressly reserved to 
return to the State Administrative Board any claim settled by 
it for further examination and report, or to refer any such 
claim to the Court of Claims for further investigation to deter- 
mine the facts and report its conclusions thereon. Before any 
claim is paid, there shall be withheld from the amount allowed 
the amount of any liquidated claim of the state, county, city, 
municipal corporation, school district, district established by 
law, or other political subdivision, as the case may be, held 
against the claimant. 

Section 10. In the case of a county, city, municipal cor- 
poration, school district, district established by law, or other 
political subdivision, having a gross revenue from taxation from 
all sources of less than $250,000 per annum, the said county, 
city, municipal corporation, school district, district established 
by law, or other political subdivision shall contribute to the gen- 
eral fund of the state an amount per annum not less than two 
per cent of its gross revenue from taxation from all sources, 
in lieu of direct liability for private claims established by this 
Act; but in that event, the settlement, adjustment. and allow- 
ance of claims against the said subdivision shall be reviewed 
and may be revised by the State Administrative Board, and all 
suits arising out of the claim shall be brought against the state 
jointly with the county, city, municipal corporation, school dis- 
trict, district established by law, or other political subdivision 
primarily liable. 

SEcTION 11. The provisions of this Act shall not apply to— 

(a) Any claim for loss, damage, or destruction of prop- 
erty or for injury or death incurred by any member of the 
militia or National Guard when called into the service of the 
state or by any officer or employee of the state. 

(b) Any claim for injury to or death of a prisoner. 

(c) Any claim arising out of any alleged wrongful or 
negligent act or omission of any employee of any state, county 
or municipal hospital, dispensary, or institution, or of any physi- 
cian, surgeon, nurse, or orderly in connection with the rendition 
of medical or surgical treatment. 

(d) Any claim for injuries or death arising out of assault, 
use of excessive force, battery, false imprisonment, false arrest, 
malicious prosecution, abuse of process, libel, slander, misrep- 
resentation, deceit, interference with contract rights, or any 
criminal act. 

(e) Any claim on account of the effect or alleged effect 
of any Act of the legislature or Executive order of the Govern- 
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ment, or of any ordinance, administrative order, or regulation 
of any commission, department, board, institution, agent, or 
employee of the state, county, city, municipal corporation, school 
district, district established by law, or other political subdivision 
of the state. ‘ 

SEcTION 12. If the damage, loss, injury, or death is caused 
under circumstances creating a legal liability upon some person 
other than a public officer, commission, department, board, insti- 
tution, agent, or employee of the state, county, city, municipal 
corporation, school district, district established by law, or other 
political subdivision of the state, as the case may be, to pay 
damages jointly with the state, county, city, municipal corpora- 
tion, school district, district established by law, or other political 
subdivision of the state, then and in that event the recovery 
against the state, county, city, municipal corporation, school 
district, district established by law, or other political subdivision 
of the state shall be only for its proportionate share of the 
damages. 

SecTION 13. The State Administrative Board shall provide 
rules and regulations for the investigation and report of any 
accident, happening, or event which may become the basis of 
a claim under this Act and for the filing of notices and of claims 
of injuries, damages, or losses. Such rules and regulations shall 
have as their purpose a uniform administration of this Act 
throughout the state and by all counties, cities, municipal cor- 
porations, school districts, districts established by law, or other 
political subdivisions of the state. 

Section 14. Before the State Administrative Board or the 
authorized board or council of any county, city, municipal cor- 
poration, school district, district established by law, or other 
political subdivision of the state may settle and adiust any claim 
under this Act, the claimant shall file a formal claim verified by 
the claimant under oath within six months after the occurrence 
of the event that is the basis of the claim, setting forth in detail 
all of the facts relied on in support of the claim, and specifically 
the alleged wrongful or negligent acts or omissions on which 
it is based, and a copy of the notice filed under the provisions 
of section 5 and the rules and regulations issued under section 13. 

SecTIon 15. The Court of Claims (or other board or court 
provided by the state) shall have jurisdiction to hear and deter- 
mine any claim in excess of $2500 allowable under the provi- 
sions of this Act, subject to the following limitations: (1) That 
no such suit may be maintained until the claim has been duly 
filed with the State Administrative Board or with the county. 
city, municipal corporation, school district, district established 
by law, or other political subdivision of the state and its decision 
had thereon: Provided, That if such decision be delayed more 
than four months from the date of filing, then the suit may be 
brought without awaiting such decision; (2) that no suit shall 
be instituted after the expiration of six months from the date 
of such decision and the mailing of a copy thereof to the claim- 
ant. The State Administrative Board shall have the power and 
authority to compromise any claim, in an amount not exceeding 
$2500, at any time prior to the rendition of final judgment by 
the Court of Claims, and any such claim shall be certified, as 
provided in section 9. The Supreme Court may on certiorari 
review all judgments rendered by the Court of Claims under 
this Act. 

Section 16. No claim shall be allowed under this Act on 
behalf of any insurance company by right of subrogation where 
the claimant was insured against the loss sustained: Provided, 
That in the event that any claimant under this Act shall be 
protected by insurance against any damage or loss involved in 
such claims, the amount of insurance collected or collectible by 
him shall be deducted from the amount allowed or allowable 
under this Act. 

SEcTION 17. The state, county, city, municipal corporation, 
school district, district established by law, or other political 
subdivision of the state shall have the right to be reimbursed 
by any officer, agent, or employee willfully causing the damage 
or loss giving rise to any claim against the state, county, city, 
municipal corporation, school district, district established bv 
law, or other political subdivision of the state under this Act. 

Section 18. In any claim under this Act where recovery 
is had, the fees of the claimant’s attorneys shall be in such 
reasonable sum, not exceeding twenty per cent of the amount 
recovered, as shall be fixed by the State Administrative Board 
or the Court of Claims or by the county, citv, municipal cor- 
poration, school district, district established by law, or other 
political subdivision of the state. as the case mav be. Any 
attorney who charges, demands, receives, or collects for services 
rendered in connection with such claim any amount other than 
that allowed under this section or who shall solicit directly or 
indirectly any claim under this Act shall upon conviction thereof 
be subject to a fine of not more than $1000 or imprisonment 
for not more than one year, or both. 

Section 19. No claim shall be allowed under this Act to 
any person who shall willfully, knowingly, and with intent to 


defraud have claimed more than was justly due in respect of 
such claim or shall have presented any false evidence in sup- 
port thereof. : 

Section 20. Any claim for damage to property arising 
under the terms of this Act where the amount of injury is 
claimed to be in excess of $25,000 shall be submitted to the 
legislature, which may, however, refer the said claim to the 
Court of Claims for investigation and hearing and report to the 
legislature. 
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Bankruptcy and Equity Receiverships 
Wa LtTeR P, ARMSTRONG, Chairman, Commerce Title Bldg., 
Memphis, Tenn. 

Jacog M. LasH ty, 705 Olive St., St. Louis, Mo. 
ArTHUR E, SUTHERLAND, Union Trust Bldg., Rochester, N. Y. 
Ratew A. VAN ORSDEL, 725 13th St., N. W., Washington, D. C. 
RANDOLPH BarTON, Jr., Mercantile Trust Bldg., Baltimore, Md. 


Canons of Ethics* 


NATHAN WILLIAM MACCHESNEY, 
St., Chicago, III. 


30 N. La Salle 


Chairman, 


A. K. Garpner, First Nat’l Bank Bldg., Huron, S. D. 
AupLEY W. SHANDs, Cleveland, Miss. 
W. H. H. Piatt, Grand Ave. Temple Bldg., Kansas City, Mo. 


W. Watts Down1nc, Louisville Tr. Bldg., Louisville, Ky. 
*Members of Com. on Professional Ethics and Grievances are 
members ex officio of Com. on Canons of Ethics. 


Code of Criminal Procedure 
11 S. La Salle St., 
Ill. 


Timotny B. Preirrer, 15 Broad St., New York City. 

Howarp B, WarrEN, Com’! Nat’l Bank Bldg., Shean: La. 
WALTER K. TULLER, Title Insurance Bldg., Los Angeles, Calif. 
JosepH B. KEENAN, Department of Justice, Washington, D. C. 
HeErsert F, Goopricu, 3400 Chestnut St., Philadelphia, Pa. 
ALFRED BETTMAN, First Nat'l Bank Bldg. Cincinnati, Ohio. 


FLoyp E. THompson, Chairman, Chicago, 





Coordination of the Bar 
JEFFERSON P. CHANDLER, Chairman, 210 W. 7th St., 
geles, Calif. 
Puilie J. Wickser, Buffalo Insurance Bldg., Buffalo, N. Y. 
Harry S. KnicHt, Sunbury, Pa. 
JAMES GRAFTON RoceErs, Univ. of Colo. Law School, Boulder, 
Colo. 
Joun C. Townes, Esperson Bldg., Houston, Texas. 


Los An- 


Facilities of the Law Library of Congress 
James O. Murpock, Chairman, 1824 W. 23rd St., Washington, 
ab. & 


Roscoe Pounp, Harvard Law School, Cambridge, Mass. 
CHARLES WARREN, 1527 18th St., N. 'W., Washington, D. C. 
Georce W. WICKERSHAM, 14 Wall Ss New York City. 
Ricuarp F, Burces, Republic Bldg., EI Paso, Texas. 


Federal Taxation 


GrorGe M, Morris, Chairman, American Security Bldg., Wash- 
ington, D. C. 

Harry C, Weeks, Staley Bldg., Wichita Falls, Tex. 

Louis A. Lecuer, Trust Co. Bldg., Milwaukee, Wis. 

Rozert N. Miter, Southern Bldg., Washington, D. C. 

— es WIiLEBRANDT, Shoreham Bldg., Washington, 


Wituiam A. SUTHERLAND, First Nat’l Bank Bldg., Atlanta, Ga. 
RicHarp C. Beckett, 135 E. 11th Place, Chicago, III. 
Judicial Salaries 

ALEXANDER B. ANDREWS, Chairman, 239 Fayetteville St., 
leigh, N. C. 

Wa ter S. Foster, Box 103, Lansing, Mich. 

Province M. PocuE, First Nat'l Bank Bidg., Cincinnati, Ohio. 

GLENN J. FAIRBROOK, Central Bldg., Seattle, Wash. 

Louis E, Wyman, Merchants Bank Bldg., Manchester, N. H. 

Wi1AM H. Arnotp, Jr., Ark. Nat’l Gas Co., Shreveport, La. 

Frank T. Bogset, Caswell Bldg., Milwaukee, Wis. 


Municipal Law 
CuHarLEs W. Tooke, Chairman, N. Y. Univ. School of Law, 
New York City. 
L. ARNOLD Frye, 49 Wall St., New York City. 
Henry P, CHAnpLeR, 30 N. La Salle St., Chicago, Iil. 
EuGengé McQuituin, 314 N. Broadway, St. Louis, Mo. 
Gites J. Patterson, Fla. Nat'l Bank Bldg., Jacksonville, Fla. 


Ra- 


Semi-Centennial Fund 


J. Weston ALLEN, Chairman, Tremont Bldg., Boston, Mass. 
Grorce S. Kiocx, Stern Bldg., Albuquerque, N. M. 

Siras H. Strawn, First Nat’l Bank Bldg., Chicago, II. 

Scott M,. Lortin, ex officio, Graham Bldg., Jacksonville, Fla. 


To Consider Affiliation with Union Internationale 
Des Avocats 


Freperic R. Coupert, Chairman, 2 Rector St., New York City. 
Joun H. WicmMore, 357 E. Chicago Ave., Chicago, Ill. 
Joun W. Davis, 15 Broad St., New York City 
PENDLETON BECKLEY, 1, Place du Palais- Roshi 
France. 
Murray SEASonGcoop, Union Central Bldg., Cincinnati, Ohio. 
Raout E. DESVERNINE, 15 Broad St., New York City. 
Water H. Eckert, 10 S. La Salle St., Chicago, III. 


To Oppose Ratification by States of Federal Child Labor 
Amendment and Promote Adoption of Uniform 
Child Labor Act 


Wutiam D. Gutiirie, Chairman, 36 W. 44th St., 


Paris, 


New York 


ity. 

Harry P. LawtHer, Tower Petroleum Bldg., Dallas, Texas. 
ArTHUR L, GrLLiom, 3850 N. Delaware St., Indianapolis, Ind. 
Garret W. McEnerney, Hobart Bldg., San Francisco, Calif. 
Witti1aM LoGaAnw Martin, 600 N. 18th St., Birmingham, Ala. 


To Study Federal Legislation and Policies as Affecting the 
Rights and Liberties of American Citizens 


CLARENCE E. Martin, Chairman, Peoples Trust Bldg., Martins- 
burg, W. Va. 

Wittiam D. MitcHELt, 20 Exchange Place, New York City. 

GrEorRGE WHARTON PEpprR, Land Title Bldg., Philadelphia, Pa. 

Georce L. Butst, 30 Broad St., Charleston, S. C. 

Cuares P. Tart, II, 424 Dixie Terminal, Cincinnati, Ohio. 

Joun D. Crark, University of Nebraska, Lincoln, Neb 

Owen D. Youns, 570 Lexington Ave., New York City. 





























California 





Large and Representative Gathering at 
Annual Convention of California State 
Bar—Legislature Urged to Create 
Crime Commission to Recom- 
mend Constructive Program— 
Attorney’s Lien Law Rejected 

The Seventh Annual Convention of 
the State Bar of California was held 
at Pasadena on Sept. 20-22. With 647 
members in attendance—according to 
the report in the State Bar Journal for 
October, from which the material for 
this account was taken—it was not only 
one of the largest but, by general agree- 
ment, one of the most representative 
meetings ever held. 

The convention was called to order 
by President Hubert C. Wyckoff at ten 
o’clock in the Convention Auditorium 
of Hotel Huntington at Pasadena. His 
presidential address was listened to with 
close attention and was warmly ap- 
plauded. He dealt at length with Ad- 
mission to Practice, Discipline, Unau- 
thorized Practice, Ambulance Chasing 
and Improvement of the Administration 
of Justice. Finally, under the caption 
of Retrospect and Prospect, he became 
pleasantly personal concerning the his- 
tory of The State Bar, paid an un- 
stinted tribute of appreciation to his col- 
leagues, and concluded on a note of 
sober optimism concerning the future. 

John Perry Wood of Los Angeles 
presided at the afternoon session. An- 
nouncement of the results of the 1934 
election of Governors and administra- 
tion of the oath of office by the Hon- 
orable Wm. H. Waste, Chief Justice of 
the Supreme Court, to members-elect 
Sartlett, Luce and Rowland, was one of 
the main features. 

The report of the Committee of Bar 
Examiners was submitted by Alfred 
L. Bartlett, chairman. There was a 
general discussion of the work of the 
Conference of Law School Instructors. 
Among those taking part were Robert 
L. McWilliams of San Francisco, Dean 
Owens of the University of Santa 
Clara, and Will Shafroth, Adviser to 
the President of the American Bar As- 
sociation. 

At the night session President Wyck- 
off introduced Eugene Daney of San 
Diego as presiding officer. Mr. Daney 
told the story of the Alexander F. Mor- 
rison Foundation and introduced the 
Morrison speaker, Will Shafroth of 
Denver, who read a paper on “New 
Prospects for Bar Accomplishments.” 


President Wyckoff introduced Theo- 
dore P. Wittschen as the presiding offi- 
cer for the Friday morning session. 

Mr. Wittschen presented the newly 
elected officers of the Conference of 
Bar Association Delegates: Thomas C. 
Ridgway of Los Angeles, president; F. 
M. McAuliffe of San Francisco, first 
vice-president ; Harrison Ryon of Santa 
Barbara, second vice-president; Dudley 
Harkleroad of San Francisco, secre- 
tary; and August J. O’Connor of Los 
Angeles, E. C. Farnsworth of Visalia, 
and Gerald Hagar of Oakland, execu- 
tive committee. 

On behalf of Chairman O. K. Cush- 
ing of San Francisco, Norman S., 
Sterry of Los Angeles commented at 





NorMAN A. BAILIE 
President, California State Bar 





length on the report of the Committee 
on the Administration of Justice, al- 
ready presented to the convention, and 
moved its adoption. After a brief dis- 
cussion the report was adopted. 

The report recommended, among 
other things, a resolution urging the 
Legislature at its 1935 session to “cre- 
ate a commission of five to nine mem- 
bers, unsalaried, of a representative 
character, and with an ample appropria- 
tion to enable the commission to inves- 
tigate and recommend a constructive 
program to be followed in dealing with 
the crime problem in California.” 

It also told of what had been done 
by its subcommittees on Criminal Pro- 
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cedure, on Civil Procedure, on Courts 
and Judicial Officers, and on other sub- 
jects. Under the head of “Subcommit- 
tee on Public Relations” occurs this un- 
usual piece of information: 

“The State Department of Education, 
headed by Vierling Kersey, Superin- 
tendent of Public Instruction, some time 
ago expressed a strong disapproval of 
the irresponsible and often unfounded 
criticism of courts and lawyers. It 
was suggested that a manual be pre- 
pared for use in the schools to substi- 
tute for uninformed criticism an in- 
formed and constructive discussion. 
This Committee immediately seized 
upon the opportunity, and work on a 
manual has been proceeding under the 
direction of Arnold Praeger, as chair- 
man of a sub-committee on the Prepara- 
tion of a School Manual, with the active 
cooperation of Mr. Kersey and of Mr. 
Alfred E. Lentz, Administrative Ad- 
visor in the State Department of Edu- 
cation.” 

The committee’s report also recom- 
mended enactment of Initiative Consti- 
tutional Amendment No. 3 and Assem- 
bly Constitutional Amendment No. 98, 
relative to the selection of judges; of 
the proposed Constitutional Amendment 
permitting the court to comment on the 
evidence and the court and prosecutor 
to comment on the failure of the de- 
fendant to testify; of the proposed 
Amendment increasing the powers and 
duties of the Attorney General; of the 
proposed Amendment permitting a plea 
of guilty before the committing magis- 
trate. 

Robert L. McWilliams of San Fran- 
cisco addressed the convention on “Eng- 
lish Appellate Practice,” his remarks 
being received with much appreciation. 
After he had concluded, Mr. Thomas 
C. Ridgway presented the report of the 
Conference of Bar Association Dele- 
gates. The report consisted mainly of 
recommendations on a number of mat- 
ters which had been referred to it and 
these were generally approved by the 
convention. 

Among the resolutions thus approved 
were the following: requesting the 
Board of Governors earnestly to con- 
sider a statewide public relations pro- 
gram on behalf of the State Bar for 
the year 1935 and to appropriate suffi- 
cient money to continue such a pro- 
gram, if adopted; disapproving Assem- 
bly Constitutional Amendment No. 73, 
providing for division of counties into 
Superior Court districts and for election 
of judges from each district; request- 
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ing appointment of a State Bar Com- 
mittee to investigate certain specified 
evils growing out of the foreclosure 
of bond issues; recommending that the 
Board of Governors request each local 
bar association to certify counselors for 
appointment by the Board, whose duties 
shall consist of consulting with and ad- 
vising recently licensed attorneys as to 
matters of legal ethics, placement and 
location. 

There was one exception to the gen- 
eral approval and that was in connec- 
tion with the recommendation for the 
enactment of a new section 1021la of the 
Code of Civil Procedure to provide for 
an attorney’s lien. The convention dis- 
approved this proposal which had been 
strongly recommended by a Committee 
on Attorney’s Lien Law and approved 
by the Conference of Bar Association 
Delegates. 

The report of the Conference of Bar 
Association Delegates contained en- 
dorsement of certain recommendations 
of various committees which had been 
referred to it for consideration. The 
Association proceeded to approve them. 
Among the committee proposals thus 
approved were two which had been 
recommended by the Committee on 
Practice and Procedure before the In- 
dustrial Accident Commission. One of 
these favored legislation permitting the 
Commission to assess attorney’s fees 
against employers as a part of the 
award in cases held before it, and the 
other favored legislation (unless the 
Commission voluntarily adopted such a 
rule) providing that medical reports be 
made available to claimants within a 
reasonable time prior to the time of 
hearing. 

A. G. Bailey of Woodland presided 
over the Friday afternoon session which 
was devoted to discussion of resolu- 
tions and action upon them. 

The California Judges’ Association 
report was presented by Judge Law- 
rence N. Turrentine of San Diego, who 
had presided at the judges’ conterence. 

Among the resolutions acted upon 
was one supporting a proposal to 
liquefy the frozen assets of lawyers and 
doctors by the creation of a Federal 
agency. The resolution was defeated. 

Leonard B. Slosson presided at the 
final session of the convention, held on 
Saturday morning. Ernest S. Williams 
of Los Angeles addressed the conven- 
tion on Procedure in State Bar Discip- 
linary Cases. The session came to a 
close with an address by Governor Mer- 
riam, who was most cordially received 
and applauded. 

The annual banquet was held Friday 
night, with President Wyckoff presid- 
ing. He stated that representatives of 
the State Federation of Labor had come 


to return the greetings of The State 
Bar, and introduced Paul Scharrenberg, 
the secretary of the State Federation. 
Mr. Scharrenberg announced that he 
was “pinch hitting” for the newly 
elected president, Edward D. Vandeleur, 
who had been called to San Francisco. 
He was followed in addressing the ban- 
quet by E. W. Hoch, the retiring presi- 
dent of the State Federation. The even- 
ing concluded delightfully with enter- 
tainment provided by the Orange 
County Bar Association, with Frank C. 
Drumm acting as toastmaster. 

The organization meeting of the 
Board of Governors was held on Fri- 


day, September 21. The retiring Presi- 
dent, H. C. Wyckoff, Esq., presided and 
the following members of the Board 
were present: Messrs. Bailie, Bartlett, 
Belcher, Bourquin, Hart, Luce, Rein- 
haus, Rowland, Seiler, Siemon, Tin- 
ning, Tramutolo, Wittschen, Wood, 
Wyckoff. 

The following officers were unani- 
mously elected: President, Norman A. 
Bailie, Esq., Los Angeles; Vice-Presi- 
dents, Richard Belcher, Esq., Marys- 
ville; Oscar J. Seiler, Esq., Long 
Beach; Chauncey Tramutolo, Esq., San 
Francisco; Treasurer, M. Mitchell 
Bourquin, Esq., San Francisco. 








“We specified ‘L-M-C? for its SOUND PROTECTION 


—and saved $216.98 on 


our Fleet and Compensation 
insurance last year:’* 

$216.98 is a substantial saving. Yet 
it is typical of the economy fleet own- 
ers and employers have secured in the 
““L-M-C”’ as the result of the dividends 
paid them each year since organization. 


This saving is the result of the time- 
tested mutual plan of operation. Risks 
arecarefully selected. Overhead is low. 
And the profits that result, over and 
above provisions for reserves, are re- 
turned to policyholders in dividends. 


Moreover, whenever you specify 
‘“L-M-C”’ you secure sound protection 
and efficient service. This leading 
mutual company has over $17,000,000 
of assets and more than $2,385,000 of 
net surplus. Hundreds of representa- 
tives located from coast to coast have 
built a national reputation for the 
prompt payment of proper claims. 

Combine security, service and sav- 
ing in your Automobile, Compensation 
and general casualty insurance. Call 
your nearest representative or 
write the Home Office for complete 


information. * Name on request. 
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JAMES S. KEMPER, President 
Home Office: Mutuai Insurance Building, Chicago, U. S. A. 





Organized originally for lumbermen and now accepting good risks 
in all classes of business. 








798 





AMERICAN Bar ASSOCIATION JOURNAL 








District of Columbia 





District of Columbia Bar Association 
Inaugurates Fight Against Local 
Crime Conditions—Acts to Im- 

plement American Bar As- 
sociation’s Program 

The District of Columbia Bar As- 
sociation has taken the leadership in 
the local fight against crime conditions 
in the nation’s capital and is also vigor- 
ously cooperating in carrying out the 
criminal law recommendations of the 
American Bar Association. 

At the luncheon to the President of 
the American Bar Association given on 
October 25th, President Noel of the 
Bar Association of the District of Co- 
lumbia announced the appointment from 
his Association of a special Committee 
on Crime who were directed to meet and 
act respecting the crime condition in 
Washington with a view to cooperating 
in the program of the American Bar 
Association. This proposal received the 
immediate enthusiastic endorsement not 
only of President Loftin of the Ameri- 
can Bar Association but of the Attorney 
General, United States District At- 
torney Leslie C. Garnett and of Cor- 
poration Counsel E. Barrett Prettyman. 

On Monday, October 29, through the 
courtesy of the Hotel Mayflower, its 
ballroom was turned over to a mass 
meeting of citizens called by the Dis- 


trict Bar Association’s Committee on 
Crime. At that meeting one of the 


Commissioners, the United States Dis- 
trict Attorney, the Corporation Counsel 
and the Chief of Police, together with 
numerous representatives of civic as- 
sociations, spoke concerning the exist- 
ing crime situation in Washington and 
possible remedies. The appointment of 
an organization group to effect the crea- 
tion of a permanent Committee on 
Criminal Justice for the District of Co- 
lumbia was announced. The members 
of this group consisted of the President 
of the Bar Association of the District 
of Columbia (Mr. F. Regis Noel), the 
President of the Federation of Citizens’ 
Associations of the District of Colum- 
bia (Mr. James G. Yaden), the Presi- 
dent of the Federation of Business 
Men’s Associations (Mr. Arthur C., 
Smith), the Chairman of the mass meet- 
ing (Mr. Robert Netherland Miller) 
and Mr. Frank S. Bright. 

On Monday, November 5, this organ- 
ization group, through its Chairman, 
Mr. Miller, reported to the District Bar 
Association’s Committee on Crime that 
nine persons were proposed to serve on 
the permanent committee for a period 
of five years with power in themselves 
to fill any vacancies occurring in their 
ranks. The following were the persons 


so named: Mr. F. Regis Noel, Mr. 
George W. Beazley, Mrs. M. O. Chance, 
Mr. Paul B. Cromelin, Dr. Arnold Ben- 
nett Hall, Mr. Claude Owens, Mr. Seth 
Richardson, Mr. Arthur C. Smith, Mr. 
James G. Yaden. 

After careful consideration, lasting 
some hours, the Committee on Crime of 
the Bar Association unanimously en- 
dorsed the report of the organization 
group and resolved that such a per- 
manent Committee should be created. 
Thereafter, the permanent Committee 
met on Thursday, November 8, elected 
F, Regis Noel as its Chairman and C. 
Chester Caywood as its Secretary. The 
Committee also decided that it should 
be called “The Citizens’ Committee on 
Crime.” Assignments of topics for pre- 
liminary investigation and report by the 
members of the Committee were de- 
termined upon and it immediately began 
to function. 

On Monday, November 12, the Com- 
mittee on Crime of the District Bar As- 
sociation met and passed a resolution 
assuring the Citizens’ Committe on 
Crime of the continued sponsorship and 
cooperation of the Bar Association’s 
Committee and expressing its happiness 
to receive such reports as the Citizens’ 
Committee might care to make from 
time to time. The President of the Bar 
Association of the District of Columbia 
was also requested to appoint at once 
Committees on Criminal Procedure and 
Police and Prosecution from the mem- 
bership of the Association. 

Observers have said that the District 
Bar Association has acted with an un- 
usual expedition in giving form to a 
community demand; that notwithstand- 
ing the promptness of the action, there 
has been an absence of hysteria which 
has gratified the members of the Bar. 
In addition, the lawyers of the commun- 
ity by this action have taken the lead in 
a field in which their leadership is ap- 
propriate. An agency has been created 
which is a reasonably satisfactory adap- 
tation of a national movement to the 
peculiar political structure of the Dis- 
trict of Columbia. With its own com- 
mittees working on criminal procedure, 
police and prosecution, it is expected 
that the Bar Association not only will 
work closely with the Citizens’ Com- 
mittee but will lend to that enterprise a 
support and endorsement which should 
be of incalculable value to it. 





Mississippi 





Meeting Characterized by Unity of Pur- 
pose to Augment Activities of State 
Bar—Recommendations as to Pro- 
posed Judicial Council Bill 
Presented 
The annual meeting of the Mississippi 
State Bar was held at Hattiesburg, Mis- 





Mayor W. Calvin WELLS 
President, Mississippi State Bar 





sissippi, on September 6th and 7th, with 
an attendance of approximately 300 
members. 

The meeting was called to order by 
the President, Judge J. H. Price of 
Magnolia. It was formally welcomed 
by Hon. W. S. F. Tatum, Mayor of the 
City, and Hon. Paul B. Johnson, Presi- 
dent of the Forrest County Bar, with 
the response to this welcome, on behalf 
of the Bar, by Hon. J. W. Dulaney of 
Tunica. This was followed by the ad- 
dress of Judge Nathan P. Bryan, Jus- 
tice of the United States Circuit Court 
of Appeals of the Fifth Circuit, who 
spoke on “the Mission of the State Bar 
Association.” Judge Bryan ably dis- 
cussed the work and objectives of the 
Bar Association and the problems of the 
legal profession generally. 

Other addresses on the program were 
made by Judge Sidney Smith, Chief 
Justice of the Supreme Court of Mis- 
sissippi, Hon. J. Morgan Stevens, for- 
mer Associate Justice of this Court, Hon. 
Greek L. Rice, Attorney General of the 
State of Mississippi, and Hon. L. Bar- 
rett Jones. 

Judge Smith spoke at length upon the 
work of the Law Institute, discussing 
the Mississippi Annotations which have 
been completed on the subject of Con- 
tracts and Agency. He emphasized the 
importance of the restatement of the 
law in unifying and making more cer- 
tain the rules and application of the 
Common Law. 

The subject of Judge Stevens’ ad- 
dress was “Legal Ethics,” which he 
handled in a most masterful fashion, 
applying it to the everyday problems of 
the profession. 

The problems of Criminal Law en- 
forcement were analyzed by Gen. Rice, 
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who suggested some possible solutions 
of deep interest to the Bar. 

Mr. Jones presented a striking ad- 
dress on the relation of the State Bar 
to the American Bar Association, and 
showed the close relationship that ex- 
ists between these two bodies. 

Hon. Barney Eaton of the Gulfport 
Bar was unable to attend and a very 
careful paper prepared by him on Fed- 
eral and State statutes and decisions 
was read by his son, Hon. Barney 
Eaton, Jr., also a member of the Bar. 
This paper presented a very timely dis- 
cussion of the trends and aims of recent 
legislation. 

A report on the progress of the Law 
School at the University of Mississippi 
was made by its Dean, Judge T. C. Kim- 
brough. 

Hon. Louis Jiggitts, for the Board of 
Commissioners, presented its recom- 
mendations as to the proposed Judicial 
Council Bill; and the Secretary of the 
State Bar, Hon. Walter W. Capers, 
gave a report on the progress of the 
State Bar. 

Major W. Calvin Wells, a leading 
member of the Jackson Bar, was elected 
President for the ensuing year. Major 
Wells has long and earnestly worked 
for the development of the Bar and it 
is fitting and proper that his election 
should come at this time. 

Hon. James McClure of Sardis, and 
former Governor Earl Brewer of Jack- 
son, were elected First and Second Vice- 
Presidents, respectively. 

The Bar meeting was marked by the 
unity of its membership in seeking with 
increasing purpose to augment the ac- 
tivities of the State Bar to the benefit 
of the legal profession, Courts, and the 
public as well. 

The members of the Hattiesburg Bar 
were most gracious hosts and all visitors 
were delightfully entertained. 

The 1935 annual meeting of the Bar 
will be held at Natchez on September 
5th and 6th. 

WALTER W. CAPERS, 
Secretary 





Missouri 





Missouri Bar Association Holds Fifty- 
fourth Annual Meeting — President 
Barrett Calls for Action on Organ- 

ized Crime Problem—Committee 
on Welfare of Bar Presents 
Significant Report 
The Fifty-fourth Annual Meeting of 
the Missouri Bar Association was held 
at St. Louis on Sept. 28, 29. It was 

called to order by President Jesse W. 

Barrett and the invocation was delivered 

by the Rev. Ivan Lee Holt. The address 

of welcome was delivered by Mr. Ken- 


neth Teasdale, President of the St. 
Louis Bar Association. 

President Barrett’s address dealt 
mainly with matters of current interest. 
He spoke of the new plan of Bar con- 
trol which had been secured following 
the State Supreme Court’s decision in 
the Richards case; the victory which 
had been won in the courts this year 
with respect to the unauthorized prac- 
tice of law; the study of the Workmen’s 
Compensation Act which had been un- 
dertaken to determine whether it is 
achieving its avowed purposes; the 
close cooperation which had been main- 
tained with the American Bar Associa- 
tion and the local Bar Associations ; and 
of other activities of the past year. 

“Summarizing,” President Barrett 
continued, “it will be seen that within 
this official year we have disposed of 
a large part of our docket and are now 
ready to call up other matters long 
pending. Having put the first things 
first, we have successfully completed 
our struggle for a practical integration 
and unified control of our bar, although 
there is yet much to do in setting the 
new plan to work. Having likewise 
secured the provision therein for the 
establishment of a Judicial Council, we 
will be able to do much toward the 
reform of civil procedure. The new 
system of bar control and the better- 
ment of civil pro- 





Hon. Frank E. ATwooD _ 
President, Missouri Bar Association 





made a brief address. The Association 
by a rising vote extended its thanks to 
the Commission, individually and col- 
lectively, for the great work it had 
done. 

Mr. John H. Caruthers of St. Louis, 
one of the delegates of the Association 
to the Junior Bar Conference at Mil- 
waukee on Aug. 27, presented a report 





cedure go a long 
way toward the per- 
formance of our 
tasks, but there is 
one more insistent 
demand which the 
public makes upon 
us, and that is with 
respect to the en- 
forcement of the 
criminal law.” 
Reports of the 
Secretary and 
Treasurer followed, 
after which Pres- 
ident Barrett called 
Governor Caulfield 
and the other mem- 
bers of the Su- 
preme Court Com- 
mission to the plat- 
form. They were 
introduced to the 
audience, which re- 
ceived them with 
enthusiastic ap- 
plause indicative of 
general apprecia- 
tion of the work 
they had performed 
in connection with 
the adoption of the 
Bar control plan. 
Governor Caulfield 


®New 


request. 
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showing the organization and purposes 
of the Conference. © 

At the second session a resolution was 
passed endorsing Hon. Charles B. Faris 
for the vacancy in the United States 
Circuit Court of Appeals for the Eighth 
Circuit, due to the death of Hon. Wil- 
liam S. Kenyon. Judge Faris is now 
U. S. District Judge for the Eastern 
Division of the Eastern Judicial Dis- 
trict of Missouri. The resolutions urged 
his appointment on the ground of his 
faithful and efficient service, his judi- 
cial experience and high qualifications. 

Hon. Rush H. Limbaugh, of Cape 
Girardeau, delivered an able address 
on “The Growth and Effect of Admin- 
istrative Agencies and Regulations.” 
Hon. J. Hugo Grimm, of St. Louis, fol- 
lowed with an address on “The Forgot- 
ten Stockholder.” 

Reports of Committees followed. The 
report of the Committee on Grievances 
and Legal Ethics records the curious 
case of a complaint against a man who 
was enrolled in the Circuit Court as 
a lawyer, but who had never been 
licensed to practice. It seems that he 
presented a certificate, bearing the seal 
of the Supreme Court, to the effect that 
he had been licensed to practice and 
was thereupon enrolled. Investigation 
showed, however, that the name of the 
original and genuine licensee had been 
removed by chemicals and the name of 
the imposter inserted. The Committee 
on Incorporation of the State Bar 
recommended that no further action be 
taken to secure Bar organization by 
Legislative enactment and that the 
Committee be discontinued. The recom- 
mendation was adopted. Consideration 
of a proposed constitution for the Asso- 
ciation, submitted by the committee, was 
deferred until sorne future meeting. 

The Committee on Judiciary and Pro- 
cedure recommended that the Associa- 
tion endeavor to ascertain whether or 
not it is the consensus of opinion of the 
Bar of the State that candidates for 
Judicial offices be nominated and elected 
separately from candidates for other 
offices; and if so, to take appropriate 
steps to secure the adoption of such sys- 
tem. Adopted. Other reports dealing 
with important aspects of the Associa- 
tion’s activities followed, after which 
Hon. Henry Upson Sims, former Pres- 
ident of the American Bar Associa- 
tion, delivered an address on “The 
Work of the American Law Institute.” 
Mr. Sims was received with great ap- 
plause. His address was appropriately 
followed by a report showing the work 
that had been done on Missouri anno- 
tations to the Restatements of the Insti- 


tute. 
The report of the Committee on the 
Welfare of the Bar, a special commit- 


tee appointed by President Barrett, was 
unusually interesting and informative. 
The committee was appointed to inves- 
tigate and consider the general condi- 
tions prevailing in the practice; to con- 
sider some of the practical business 
questions of the profession; and to find 
out how by cooperation the profession’s 
interests may best be served. In pur- 
suance of these objects it sent out a 
questionnaire to members of the Mis- 
souri Bar designed to secure informa- 
tion as to the earnings of lawyers for 
the past five years; an expression from 
lawyers as to the practical business 


problems with which they are con- 
fronted; and views as to what, if any- 
thing, can be done to improve the posi- 
tion of lawyers as a group. 

The questionnaire was sent to the 
1,700 members of the Missouri Bar As- 
sociation and replies were received from 
237, or approximately 14%. The report 
states that the committee recognizes the 
fact that the answers to the question- 
naires cannot be regarded as an exact 
and comprehensive summary of the 
situation, but it nevertheless feels that 
the data compiled from these answers is 
significant and sufficiently informative 
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to merit serious consideration and ap- 
propriate action by the Bar. The report 
gives a tabulation of the data assembled 
and concludes with the following recom- 
mendations : 

(1) It is evident from the response 
of the Bar to this questionnaire that the 
members of this Association believe the 
Association should through a special 
committee devote itself to the practical 
professional problems of lawyers, and 
accordingly recommends that a Com- 
mittee on the Welfare of the Bar be 
established as a permanent standing 
committee of the Association. 

(2) That this committee be directed 
to prepare and submit to the member- 
ship of the Association for considera- 
tion and approval a proposed schedule 
of minimum fees for those classes of 
service lending themselves to such treat- 
ment. 

(3) That in the interest of lawyers 
and the public, this committee be di- 
rected to study and make definite recom- 
mendations for the dispatch of litiga- 
tion. (When that was written we were 
not aware of the fact we now have a 
special committee dealing with the 
problem. ) 

(4) That the Legislative Committee 
of this Association be directed to pre- 
pare, submit and advocate the adoption 
by the next Legislature of appropriate 
legislation providing for the selection 
of judicial candidates by judicial con- 
ventions. 

(5) That serious study and con- 
sideration be given to the evident exist- 
ence of a condition of overcrowding in 
the profession. The medical profession 
faced and solved this problem years ago, 
and it is believed that our profession 
should be equal to this task. 

On motion of Mr. Dupuy G. War- 
rick, chairman of the committee, the re- 
port was unanimously adopted. 

The report of the Committee on II- 
legal Practice of Law by Laymen 
summed up the cases over the United 
States in which the question has been 
considered. Following the report a reso- 
lution was adopted directing the Execu- 
tive Committee to proceed vigorously 
against such unauthorized practice. 

A resolution renewing the Associa- 
tion’s recommendation for adherence to 
the Permanent Court of International 
Justice was introduced. Prof. Manley 
O. Hudson was invited to speak on the 
resolution, which he did, after which it 
was unanimously adopted. A resolution 
expressing appreciation of the coopera- 
tion of the Missouri Crime Prevention 
Bureau was next adopted, and this was 
followed by the passage of a resolution 
referring to the Committee on Un- 
authorized Practice of Law certain 
charges that the Home Owners’ Loan 


Corporation was sponsoring such un- 
lawful practice, with instructions to in- 
vestigate and report to the Executive 
Committee, which was given full power 
to act in the matter and to cause the 
institution of such proceedings as it 
may deem appropriate. Resolutions 
thanking the Bar of St. Louis and the re- 
tiring administration were then adopted, 
after which Judge Atwood, the Presi- 
dent-elect, was introduced and briefly 
expressed his thanks. 

At the banquet, which was given 
Saturday evening, talks were made by 
Hon. Henry Upson Sims of Alabama, 


who spoke on “Thoughts on the Future 
of the Lawyer;” Hon. Scott M. Loftin, 
President of the American Bar Associa- 
tion, whose subject was “The Lawyer 
and the Public;” by Hon. Frank E. At- 
wood, who spoke on “Your Profession 
and Mine;” by Dr. Manley O. Hudson, 
whose subject was “Progress in Inter- 
national Law ;” and by Hon. L. Barrett 
Jones, of Jackson, Miss., who dealt with 
“The Lighter Side” of the profession. 

Following are the officers elected for 
the ensuing year: President, Hon. Frank 
E. Atwood; Vice-President, First Dis- 
trict, Samuel H. Liberman; Vice-Presi- 








‘ in P 4 e 
"HE'S THE GUY 


that: bustid our. Jleciderit 


f 


Record 


— —SOCK HIM!” 
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honor of their Company’s broken safety 
record! For 18 months the company’s 
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In a careless moment, this driver had 
plowed into another car. 
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Maryland’s safety engineers know how 
to get these accident prevention cam- 
paigns into the blood of the men who 
drive and into the life habits of the 
workers at the factory bench. Mary- 
land Casualty Company spends nearly 
halfa million dollars year after year in 
accident prevention—because it pays! 


Its 50 safety engineers are constantly in 
the field visiting the factories and plants 
of its insured, checking, advising, often 


inventing safeguards for industry; then 
“selling” this safety to the workers, year 
in and year out. 
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dent, Second District, R. L. Motley; 
Vice-President, Seventh District, 
Grover C. James; Secretary, James A. 
Potter; Treasurer, James E. King. 





West Virginia 








Frank C. Haymonp 
President, West Virginia Bar Associatior1 





West Virginia Bar Association Pledges 
Support to National Bar Program— 
Addresses Delivered at Fiftieth 
Meetingz—Officers Elected 

The West Virginia Bar Asssociation 
held its Fiftieth meeting, being the 
Forty-eighth annual meeting, at Park- 
ersburg, West Virginia, on Thursday 
and Friday, September 20th and 21st, 
1934. The headquarters of the Associa- 
tion for the meeting were located at the 
Chancellor Hotel and the business ses- 
sions were held at the Elks’ Club. More 
than two hundred and fifty members of 
the Association from all sections of the 
State were in attendance. 

Committee reports containing much 
useful data on a wide variety of sub- 
jects were presented and discussed and 
addresses and prepared papers were of 
outstanding merit. Among these, in par- 
ticular, may be mentioned the address 
of the President, Lon H. Kelly, of 
Charleston, the subject of which was 
“The Jury System,” and in which he 
discussed its defects and made construc- 
tive suggestions as to remedies. Other 
addresses delivered were: “Service of 
Process Upon Non-residents in High- 
way Collision Cases,” by George Rich- 
ardson, Jr., of Bluefield, the discussior 


of which was opened by Frank C. Hay- 
mond, of Fairmont; “The Supreme 
Court,” by Judge Jo N. Kenna, of 
Charleston, in which problems dealing 
with the work of the court were pre- 
sented to the profession, the discussion 
of which was opened by Honorable 
James A. Meredith, of Fairmont; 
“Modes of Relief for the Supreme 
Court of Appeals,” by Honorable 
Thomas Coleman, of Charleston, the 
discussion of which was opened by Cir- 
cuit Judge Lewis H. Miller, of Ripley; 
and “The Relationship of the Press and 
Bar,” by James W. Weir, of Elkins. 

The Association in adopting the re- 
port of its Executive Council presented 
by its Chairman, Frank C. Haymond, of 
Fairmont, pledged its cooperation to 
the National Bar Program formulated 
at the Grand Rapids meeting of the 
American Bar Association in 1933. 

The meeting ended on the night of 
the second day with the customary ban- 
quet, at which President Kelly acted as 
toastmaster, and at which the incoming 
President spoke. The principal address 
was delivered by Honorable Eugene 
O’Dunne, Judge of the Supreme Court 
of Baltimore City, Maryland. 

The officers elected for the ensuing 
year were: Frank C. Haymond, of Fair- 
mont, President, C. Lee Spillers, of 
Wheeling, Secretary, Hawthorne D. 
Battle, of Charleston, Treasurer. The 
Executive Council: Thomas H. S. Curd, 
of Welch, Chairman; Lewis H. Miller, 
of Ripley; T. Brooke Price, of Charles- 
ton, and Clifford R. Snider, of Clarks- 
burg. 





Vermont 





Interesting Addresses Made at Annual 
Meeting—Association in Strong 
Financial Condition 

The fifty-seventh annual meeting of 
the Vermont Bar Association was held 
in the Assembly Hall of the National 
Life Insurance Company, Montpelier, 
Vermont, on October 2 and 3, 1934. 

The report of the Secretary showed 
the membership to be 298, not counting 
the many new members admitted at this 
meeting. The Association is in a strong 
financial condition with a good surplus 
in the treasury. 

The President, Fred E. Gleason of 
Montpelier, delivered the annual address 
on the “Unauthorized practice of the 
Law,” a very interesting summary of 
the work done and the present situation 
in the program of the American Bar 
Association relating to this subject. 

Dean William Draper Lewis, Direc- 
tor of the American Law Institute, 
delivered an address on the work of 


the Institute which proved very instruc- 
tive and interesting to the members. 

Two memorial sketches were read, 
one on Justice Warner A. Graham by 
his associate Hon. Sherman R. Moul- 
ton, and another on Judge Fred G. 
Bicknell by Judge Allen R. Sturtevant. 

A very interesting and scholarly ad- 
dress was delivered by Hon. George M. 
Powers, Chief Justice of Vermont Su- 
preme Court, on the Vermont Supreme 
Court of 1834 which was composed 
of Charles K. Williams, Stephen Royce, 
Samuel S. Phelps, Jacob Collamer and 
John Mattocks. 

Hon, Frank D. Thompson, Justice of 
the Supreme Court and Vice-President 
of the American Bar Association for 
the Second Judicial Circuit, gave a 
report as delegate to the last annual 
meeting of the American’ Bar Associa- 
tion. Mr. Marvelle C. Webber of) Rut- 
land reported as delegate to the annual 
meeting of the American’ Academy of 
Political and Social Science. 

The usual committee reports were 
read including reports of the four co- 
operative committees on the National 
Bar Program. 

Several recommendations in the mat- 
ter of criminal law and procedure were 
adopted. The committee on education 
submitted a reading course recommend- 
ed to bar students not having a college 
education. 

A very enjoyable dinner was had at 
the Pavilion Hotel on Wednesday eve- 
ning attended by nearly 200 members 
and their friends. Very interesting 
addresses were made by His Excellency, 
Governor Stanley C. Wilson, Mr. Jus- 
tice John C. Sherburne and Judge Olin 
M. Jeffords. Greetings were brought 





Cottins M. GrRAvEs f 
President, Vermont Bar Associa tion 
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The Raleigh Hotel offers its services to all visitors to the Nation's Capital. 
Centrally located at Pennsylvania Avenue and 12th Street, Northwest, in easy access to the Courts and in walking distance 
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from our Canadian brothers by Hon. 
John A. Mann, K. C. of Montreal, and 
a very instructive talk on the present 
crime situation was delivered by Briga- 
dier General Daniel Needham, Com- 
missioner of Public Safety of Massa- 
chusetts. 

The following officers were elected 
for the ensuing year: President, Col- 


lings M. Graves, Bennington; Vice- 
Presidents: J. Ward Carver, Barre; 
Charles F. Black, Burlington; Arthur 
L. Graves, St. Johnsbury; Treasurer, 
Webster E. Miller, Montpelier; Secre- 
tary, Harrison J. Conant, Montpelier ; 
Member of Board of Managers, George 
H. Thompson, Bellows Falls. 
H. J. Conant, Secretary. 





The Movement for Bar Integration 





That every code involves interpreta- 
tion is a rule which includes canons of 
ethics. The Oklahoma State Bar for 
several years has rendered opinions con- 
cerning the application of its rules of 
conduct to particular facts. The latest 
published opinion, appearing in State 
Bar Journal for October, is number 
seventy-nine. The opinions are con- 
sidered by the Board of Governors, and, 
upon receiving approval, become author- 
itative. As the body of opinions in- 
creases it becomes more common to 
refer an applicant to a previous opinion 
which covers his statement of facts. 


Rule 35 of the Oklahoma rules of 
professional conduct corresponds with 


canon 33 of the American Bar Associa- 
tion, but has been altered recently to 
make it read: “The continued use of the 
name of a deceased or former partner 
is not permissible.’ Canon 33 says: 
“The continued use of the name of a 
deceased or former member is or may 
be permissible by local custom, but care 
should be taken that no imposition or 
deception is practiced through this use.” 





The South Dakota Supreme Court 
entered an order of disbarment based 
upon legal advice boot-legging. In re 
Hosford (S. D.) 252 N. W. 832. That 
is to say, practicing while under an 
order of suspension. In Tulsa the dis- 
trict court judges have arranged to keep 
lists of suspended members of the bar 


and check against violation of the 
orders. 

The Indiana State Bar Association, 
on recommendation of its committee on 
integration, has decided to shelve the 
bar act previously introduced in legis- 
lature, and substitute for it one similar 
to the Kentucky law. In support of its 
position the committee said: “Such a 
bill will obviate one of the most effec- 
tive arguments against integration, 
which is that too much power is placed 
in the hands of the bar. Akin to it is 
the assertion that the legislature is pre- 
scribing too much in the way of regu- 
lation of the profession. These argu- 
ments are not likely to be seriously 
pressed against a law which proposes to 
put the whole matter in the hands of the 
Supreme Court. Moreover, where 
the subject is under the control of the 
court, amendments and modifications 
may be readily made as deemed advis- 
able.” 


The Colorado State Bar Association 
decided at its last convention to take a 
year at least to consider the advisa- 
bility of seeking inclusive membership 
and official standing. A committee was 
authorized which comprises representa- 
tives of the profession from all judicial 
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“The Mail Must 
Go On” 


The familiar words quoted above 
might be paraphrased, in the termi- 
nology of the law, “The Transcript 
Must Be Out.” In daily copy cases 
prompt delivery is of the essence, 
and this service must be rendered re- 
gardless of the night work and the 
personal sacrifice made by the re- 
porter. Accuracy and promptness 
are factors determining the value of 
shorthand service. Members of the 
NATIONAL SHORTHAND RE- 
PORTERS ASSOCIATION who 
can furnish dependable service to the 
bar are to be found in each state. 





A. C. Gaw, Secretary, 
Elkhart, Indiana. 
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districts. It would appear probable that 
when the decision to acquire integrated 
organization is reached the mode will 
be through judicial rule-making power. 
The proposals which brought the sub- 
ject out of a dormant condition ema- 
nated from the Supreme Court. 





New Hampshire appears to be the 
latest state in which the Bar Associa- 


tion has formulated plans for enlisting 
the support of local associations, one 
purpose being to increase membership. 
The plan involves a meeting of dele- 
gates from all locals to be held on the 
day preceding the annual convention, at 
which time delegates will discuss and 
vote upon bar matters submitted to them 
by the Bar Association’s executive com- 
mittee. A conference of bar delegates 
may become a strong adjunct to a bar 
association and in California it has re- 
cently been resorted to as an improve- 
ment upon the plan previously employed 
for encouraging discussion throughout 
the state on the major problems of ju- 
dicial administration, which was com- 
parable with the activities of the Ameri- 
can Bar Association in its national bar 
program, though covering a larger field. 
It appears likely that the time will come 
when delegates will be instructed in ad- 
vance by their local associations as to 
certain proposals. 





In Connecticut too the State Associa- 
tion is languidly considering the matter 
of coordination which was discussed a 
year ago. This year’s committee report 
on the matter was not subject to action 
because it was not published ten days 
before the meeting. It provided for a 
conference of delegates to meet on the 
day next preceding the annual conven- 
tion; for sections on various subjects 
similar to American Bar Association 
sections, to meet on the same day; and 
for an affiliation of local associations 
with the state association with unity of 
membership within prescribed limits. 
The committee was continued. One of 
its recommendations was that the State 
Association devote more than one day 
to its conventions. The fact is that the 
one day meetings as held to this time 


begin at three in the afternoon. One 
reason assigned for this sketchy method 
is that there is not sufficient agenda to 
make up a longer program. 





The new rules of the Missouri Su- 
preme Court, taking effect Nov. 1, 
clude the recent additions which cover 
admission to practice, an inclusive bar 
organization with powers to discipline 
members and prosecute unlawful prac- 
titioners, the American Bar Association 
canons as enforceable rules of conduct, 
and the rule creating a judicial council. 
A portion of the rule concerning admis- 
sion provides that “it shall be the duty 
of the board of law examiners to in- 
vestigate the moral character of the ap- 
plicant, and in so doing, it may call 
upon the bar committee of the circuit 
where: the applicant resides to make 
such investigation” etc. This appears 
to go as far as is possible to probe the 
rather inscrutable matter of moral char- 
acter. 





The New Jersey approach to bar as- 
sociation affiliation, as reported in the 
July number of the recently established 
State Bar Association Quarterly, is 
through creation of a general council 
composed of sixty delegates selected by 
local associations on the basis of county 
representation in the state’s general as- 
sembly. The powers of the general 
council are “to consider and make rec- 
ommendations upon matters of interest 
in connection with the policy of the State 
Association and in the administration 
of justice,” and to name two of the five 
members of the nominating committee. 
The objects are to increase State Bar 
Association membership and to stimu- 
late interest among the members of 
local associations, 
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